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L INTRODUCTION

This lawsuit arises out of the death of David Carradine, a popular television and motion
picture actor, in Bangkok, Thailand. The plaintiffs are Anne Carradine, the actor’s surviving
spouse, and Kansas Flyer, Inc., the actor’s “loan-out corporation” (collectively, “Plaintiffs”). The
only named defendant is MK2, S.A. (*“MK2™), a French motion picture company. David
Carradine was in Bangkok to shoot scenes for a motion picture called “Stretch,” which MK2 was
producing at the time. Plaintiffs are suing MK2 for damages they claim they sustained as a result
of the actor’s death.

Mr. Carradine died in the early moming hours of June 4, 2009, while he was off duty and
doing something unrelated to his acting contract with MK2, The actor suffocated in his hotel
room closet while engaged in autoerotic asphyxiation. Autoerotic asphyxiation is a dangerous
paraphilia that involyes the deliberate application of pressure to the carotid aﬁew in the neck to

reduce the blood ';Lpp}y /Lb,e brain during masturbatlon which enhances the intensity of the
sexual expcrtence in ﬂam‘ ?qple
& s

Plaintiffs’ Complaig for/Bg{cach Qontract 4{ TO eath — Negligence
(*Complaint” )alleges o caus¥s pf "Tirst caus ction, for breach of contract, is
sLll.'n,I m'ﬁéﬂ'}b.hhx Carradine’s written contract with the

production company (“Contract”). First, Plaintiffs allege that MK2 breached a contract term by

predicated upon two dlslhlft"c] i

failing to provide an assistant to escort Mr. Carradine to dinner on the day before he died.
(Complaint, 7 10, 12.) Second, Plaintiffs claim the Contract required MK2 to purchase insurance
for Mr. Carradine and that, after Mr. Carradine’s death, MK2 failed “to promptly provide
sufficient and accurate insurance information in order for Plaintiffs to receive their benefits in a
swift and timely manner, as required under” the Contract. (Complaint,  14.)

Plaintiffs’ second cause of action is for general negligence. It alleges that MK2 was

“negligent in failing to follow industry standard [sic] and provide David Carradine, the performer,

! For the Court’s convenience, a courtesy copy of the Complaint is attached as Exhibit A to the
Declaration of Mark L. Mosley in Support of Motion by Defendant MK2, S.A. for Summary
Judgment or, in the Alternative, Summary Adjudication of Issues (“Mosley Decl.”).
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with sufficient assistance during the course of the filming of Stretch in Bangkok, Thailand,” and
that “[a]s a result of the negligence of [MK2], David Carradine died while performing acting
services for MK2’s film, Stretch, in Bangkok, Thailand.” (Complaint, 49§ 19-20.) Plaintiffs’
negligencé cause of action makes no allegation regarding the insurance policy.

Based on the uncontroverted material facts listed in the accompanying Separate Statement
and described in this bref, each of which is supported by the accompanying declarations and
exhibits, MK2 respectfully asks the Court to grant summary judgment against Plaintiffs on their
Complaint. If the Court is unable to grant summary judgment, then MK2 asks, m the alternative,
that the Court grant summary adjudication of each of the issues stated in the accompanying notice
of motion and the Separate Statement.

IL. STATEMENT OF FACTS
A. The I!orr"natmn And Terms Of David Carradine’s Contréct
In February 2{}0/)41(2 negotiated and entered into a written Contract with actor David

Carradine and his fogn-pu ce pany,” plaintift Ka.lllsas Flycr Inc., undcr which Mr. Carradine

agreed to perform in a mpt c lled “Strech.” ( = laratlon of Laura Vermorel in
Support of Motion by De endan for umma.ry i ent or, in the Alternative,

Summary Adjudication o%fssues 1" ‘f rmoreI Dec:T%] 99 1-3 & Exh. A. ) During the Contract

negotiations, Tiffany Smith, the actor’s agent, demanded several changes to the Contract, and
MK2 agreed to include most or all of those cha[igcs. (Vermorel Decl., § 3; see also Deposition of
Tiffany Smith [*Smith Depo.”, attached as Exhibit A to the Mosley Decl., at pages 18, 31-34
[admission by actor’s agent that multiple changes were made to Contract at the actor’s request).}
The Contract provided for David Carradine’s acting services on location in China,
Thailand, and France, but prior to the actor’s departure it was decided that his services would only
be needed for five days, and only in Bangkok, Thailand. (Vermorel Decl., §3 & Exh. Aat 1)
The Contract specified, again at David Carradine’s agent’s request, that the actor was to

receive several specified amenities in addition to his monetary compensation. These amenities

2 An alphabetized list of all exhibits referred to in this brief appears above at page iv.
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included an extra business class airline ticket for his wife if she decided to join him (or an
economy class ticket if he decided to bring. along an assistant), “first class™ accommodations in an
“American style” hotel in a suite if one was available, and “exclusive ground transportation to and
from the airports, and to and from his hotel and the sets.” (Contract at § 7; Smith Depo., pp. 32-
34, Carradine Depo., Vol. 11, at “rough” pp. 276-277 [official p. 141]. 3) However, David
Carradine’s Contract did not provide for a 24-hour-per-day personal assistant or a driver to take
him out to meals or social events. (/d.; see also Smith Depo., pp. 33 [admission by actor’s agent
that Contract does not contain any such requirement]; Carradine Depo., Vol. II, “rough” pp. 230-
231 [official pp. 117-1 18].4) Nor did the Contract provide for anyone to stasr in Mr. Carradine’s
hotel room with him at nighttime, or to provide overnight security for the actor at his hotel while
he was off duty. (Vermorel Decl., Exh. A; Smith Depo., pp. 43-44.)

The Contract ¢entained an integration clause. (Vermorel Decl., Exh. A, at 1 23.1.) David
Carradine’s agent adnﬂ{: deposition that she was aware of this clause and understood its
effect. (Smith Depp. P2 _

Paragraph 13 of the -ontf @ chasg o “producnon insurance,” which is
often required by the Certfre Nal .‘qa Kfﬁégl:gﬂt?ﬁ?ﬁ‘c”) when actors are hired to
perform in motion pictur%{ L(OE LOE;}]}FCI',\W&-IGL y&ixh A [Contract], { 13; see also Smith

Depo., pp. 39-40 [admission by actor’s agent that this paragraph pertained to production

3 Page cites to Volume II of Anne Carradine’s deposition are to a “rough” transcript of that
deposition. The page numbers on the rough transcript (which appear at the bottom of each page
preceded by the word “page’) do not correspond to the official transcript pages (which appear at
various locations on the right-hand side of the pages). The official transcript page numbers are
included in brackets following the “rough” transcript page numbers.

* The Contract provided for the actor’s meals as follows: “Performer shall receive a per diem of
100 USD and one production meal per day on set.” {Vermorel Decl., Exh. A, §7.) This provision
is inconsistent with any argument that MK2 was contractually obligated to take David Carradine
out to dinners or other meals while he was in Bangkok.

3
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insurance].)s This clause was not subject to any negotiation and was not even discussed by MK2

or by Mr. Carradine or his agent, and neither Mr. Carradine nor his agent ever requested any
changes to, or information about, this paragraph. (Vermorel Decl,, § 4; Smith Depo., pp. 39-40
{admitting that the clause referred to production insurance, that such insurance is “standard” in
motion picture contracts, and that this clause was neither modified nor discussed during the
Contract negotiations]; see Carradine Depo., Vol. II, at “rough” pp. 232-234 [official pp. 118-
1201.)

MK2 also purchased a workers’ compensation insurance policy to cover David Carradine.
{(Vermorel Decl., § 7-8.) As explained by Laura Vermorel, MK2’s General Counsel, MK2 was
uncertain as to which country’s workers’ compensation laws might apply to MK2’s relationship
with Mr. Carradine. (Vermorel Decl., ¥ 8.) MK2 therefore purchased a general workers’
compensation policy with ample limits from the ACE Insurance Group, a large intemational
insurance carrier that @E;es m the U.S. and in all of the countries where the motion picture was
to be filmed. (fd_kM@i p@sed this policy to.ensure that MK2 wouid at all times be in full

compliance with any and au.gfdilijial_ly a pl@e/ :l'orke'rs’ cﬁm;fiisation laws or regulations for
term™ b ) ' ~

the duration of the Contrhét L Iad:
~ B Y ‘l
B. The Unu;‘ﬁ’;llé}rculhi':}n}ge; Bi‘kf)';\l:}l Carradine’s Death

David Carradine arrived in Bangkok on May 31, 2009 to start work on the film.
(Declaration of Charles de Meaux in Support of Motion by Defendant MK?2, S.A. for Summary
Judgment, Etc. [“De Meaux Decl.”], § 2.) Mr. Carradine was provided deluxe accommodations in
a Jwxury suite at a hotel called the Swissotel Nai Lert Park. (/d) The Swissotel Nai Lert Park is
one of the finest hotels in Bangkok. (/d) Mr. Carradine was staying in a deluxe suite at the
Swissotel Nai Lert Park because his Contract required MK2 to furnish him with accommodations

that were “in American style hotel if available or any best available at location. Suite requested if

* Production insurance protects the movie producer against financial losses that arise when a
principal actor becomes unable to perform, necessitating costly delays in production while a
replacement actor is found or while the script is re-written to compensate for the missing
character.
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available.” (Jd; see Exh. A to Vermorel Decl., J7.) These terms were added to the Contract at
the insistence of Mr. Carradine’s agent, Tiffany Smith. (Smith Depo., pp. 34, 53-54.) Because the
film was being produced on a limited budget, the director and the other cast and crew members
stayed at less expensive accommodations while in Bangkok. (De Meaux Decl., §2.)

There followed two or three days during which David Carradine and the other actors were
filmed performing various scenes for the motion picture. (De Meaux Decl., § 3.)

On June 3, 2000 — the day before David Carradine died — the cast and crew spent the entire
day shooting vanous scenes for the motion picture. (De Meaux Decl., §4.} Mr. Carradine
performed in several of those scenes. (/d.)

Shortly after shooting the last scene for the day that involved David Carradine, at around
6:00 p.m. on June 3, Charles de Meaux (the director) met with the actor in the actor’s set trailer.
(De Meaux Decl., 15.) Messrs. Carradine and de Meaux talked about a scene that they were
planning to film the qu@ momillg, which was to be shot at the Swissotel Nai Lert Park, the
luxury hotel wher&vM{;Can@e was staying, (Id.‘)l They also decided to meet later that evening

for dinner with a few othlar t thé 'es@nt %a}tad% hAIte'l. (/)
After this conversﬁion, : .bﬁ'ﬂdﬂle efrthe set ed return to his hotel
~ ' =~ :
accompanied by a crew n:kl?ﬁ'l%; li'ot‘l}d\ﬁeéx}fsksﬁ]&gﬁlto dnive Mr, Carradine between his hotel

and the movie sets. (De Meaux Decl, § 6.) Mr. de Meaux stayed at the set and continued

working on the motion picture for another hour or so and then be retumned to his own hotel,
showered, changed, and tried unsuccessfully to reach Mr. Carradine by cell phone. (De Meaux
Decl., 1 6-7.) Mr. de Meaux also called Mr. Carradine’s crew member assistant and asked him if
he had been in contact with the actor. (De Meaux Decl., § 7.) The assistant answered that he had
not spoken to Mr. Carradine since he had dropped him at his hotel earlier that evening, and he
related to Mr. de Meaux that David Carradine had complained that he was tired due to jet lag and
afraid he would fall asleep if he returned to his hotel room. (/d.)

At about 8:45 p.m., Mr. de Meaux left his hotel with the other dinner guests and began
driving toward Mr, Carradine’s hotel, the Swissotel Nai Lert Park, where they anticipated joining
the actor for dinner. {De Meaux Decl., § 8.) At the same time, David Carradine’s assistant began

5
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trying to locate the actor by first looking for him in the hotel bar and then, upon not seeing him
there, phoning both his mobile and his hotel room phones. (Carradine Depo., Vol. II, “rough” p.
115 [official p. 59].) In spite of these efforts, the assistant was unable to find David Carradine.
(d.)

As Mr. de Meaux and the others were approaching the Swissotel Nai Lert Park in their car,
Mr. de Meaux received a call on his cell phone from David Carradine’s assistant. (De Meaux
Decl., §9.) The assistant informed Mr. de Meaux that he (the assistant) had been unable to find
Mr. Carradine at the hotel and believed Mr, Carradine had gone to sleep in his room and that he
would therefore not be joining them for dinner after all. (De Meaux Decl., §9.) Upon receiving
this news, Mr. de Meaux and the other dinner guests changed plans and went instead to a nearby
restaurant called Vertigo, which is a ten minute taxi ride ﬁ"om Mr. Carradine’s hotel. (De Meaux
Decl., §10.) They had dmnr:r at Vertigo without recelvmg any further news from either
Mr. Carradine or the @ssi /pm and then they returned to their hotel rooms and went to bed. (/d.)

David CWLQE \El@ followmg day, Junla 4, 2009 somet:me before 10:00 a.m. (See

_dn{lésmnt t@ ith was u:L4 2009].) The actor’s body

was found in his hotel ro%)’fn whc 1 Mr. eaux amved aj drradine’s hotel and sent a crew

LIS

member to find Mr, Carr;ﬁ'mc and get him rez:a'j'/\f'?the next shoot, which was to be in the hotel’s

Complaint, Y 1, 10 [judici

lobby. (De Meaux Decl., § 11.)

In their Complaint and in a verified interrogatory response, Plaintiffs admit that
Mr. Carradine died in his hotel room during the early morning hours of June 4, 2009. (Complaint,
5 1, 10 [judicial admission establishing date of death]; Mosley Decl., Exhs. L and M
[specifically, Plaintiff Anne Carradine’s Response and Further Response to Special Interrogatory
No. 27].) Plaintiffs aiso assert that “during the time of his death, he was scheduled to be working
within the course and scope of his employment.” (/d.) Plaintiffs cannot support this assertion
with evidence, however, because there was no meeting or shoot planned that involved David
Carradine on the moming of June 4, 2009 prior to the scene that was to be shot that morning at his

hotel at 10:00 am. (De Meaux Decl,, 4 11.)
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| Based on the police and autopsy reports, the toxicology report, the autopsy photographs,
2 || and various related documents, a forensic pathologist retained by MK2 has determined that the

3 || cause of David Carradine’s death was “asphyxia due to hanging and that the manner of death was
4 || an accidental result of auto-erotic asphyxiation.” (Declaration of Judy Melinek, M.D., in Support

of Motion by Defendant MK2 for Summary Judgment, Etc., § 8; see De Meaux Decl., 1] 11, 14;
Vermorel Decl., § 10.)

C. Plaintiff Anne Carradine’s Recovery Of Her Husband’s Workers’
Compensation Death Benefits

D@0 -1 h A

Following David Carradine’s death, MK2 promptly advised Plaintiff Anne Carradine of
10 || the death benefits available under the workers’ compensation policy that MK2 had purchased for
L1 || her husband, and MK2 began assisting Ms. Carradine in recovering those benefits. (Vermorel

12 {| Decl., 1 9; Carradine Depo,, Vol. 11, at “rough” pp. 187-188 [official p. 96].) This process became
13 || protracted, however, dﬁgyjcl unusual circumstances of David Carradine’s death, which

14| indicated it might @vﬁﬁt&@icide,r which could--imve triggered one-of the exclusions in the

15 || actor’s workers compensat _

’ ' pd{i‘y./@m{j:/ lcl.L 111)) L,H
16 This problematic tuatm w,as oﬁn becaus nfTtf Anne Carradine’s family

2 &5
17 || hired Dr. Michael Baden%we 11-Kno 1""lfs:)'f’efi;'ﬁ:" ;)‘éf}}’;k}glst to conduct a private autopsy on

18 || David Carradine’s body. On June 11, 2009, Dr. Baden published a “preliminary” report that was
19 || inconclusive about the cause of death. (Vermorel Decl., § 12 & Exh. B; Carradine Depo., Vol. II,
20 || “rough” pp. 193-208 [official pp. 99-106].) Afier receiving this “preliminary” report, the workers’
21 || compensation insurance adjuster began demanding to see Dr. Baden’s “final” report, which

22 || apparently he never prepared. (Vermorel Decl., § 13.) At her deposition, Anne Carradine testified
23 || that she had met and spoken on several occasions with Dr. Baden, and that she understood he

24 || never prepared a final report because he “didn’t get all of the information he needed to make a

25 || complete determination.” (Carradine Depo., Vol. 11, “rough” pp. 207-208 [official p. 106].)

® 26 || However, Ms, Carradine had no recollection of anyone ever explaining to the workers’
\\
9 . . .
¢ 27 | | compensation insurance adjuster why Dr. Baden’s final report was not forthcoming. (J/d.)
H
H
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The adjustor also began requesting additional documents, such as toxicology reports and
the official Thai Royal Police incident report, and Ms. Carradine was either unwilling or unable to
provide those documents quickly, or at all. (Vermorel Decl., 1 13-14.)

After about five months, with the ACE insurance adjuster still demanding Dr. Baden’s
“final” autopsy report and various other documents from Ms. Carradine, none of which had been
forthcoming, Ms. Carradine’s lawyers became rude, accusatory, and threatening toward MK2’s
general counsel, (Vermorel Decl,, §16.) MK2’s General Counsel concluded that Ms, Carradine
was more comfortable pursuing her husband’s workers’ compensation death benefits with the
assistance of her own lawyers, and that MK2’s assistance was no longer appreciated or wanted.
(Vermorel Decl., § 17.) MK2’s counsel promptly invited Anne Carradine to contact {or have her
lawyers contact) the ACE insurance adjuster directly with regard to her workers’ compensation
insurance benefits and provided her with the adjuster’s contact information. (Id.) In her email,
MK2’s counsel alse loié }n.ne Carradine that MK2 remained available to continue to assist her in
the presentation Df_hc[_;:l urifer the ACE msuran!ce pohcy if she wanted further assistance from
MK2. (Id.)

_ /
MK2’s General unsel ‘ ey\efﬂﬂmgfmm/ﬁm “Anne Carradine, (Vermorel

oNuinNne.C L'l'l

Six months later, Plaintiff Anne Carradine recovered 300,000 euros (about $345,000)

Decl., §18.)

under the workers’ compensation policy that MK2 had purchased for David Carradine. (Vermorel
Decl., § 19; Carradine Depo., Vol. I {Exhibit B to the Mosley Decl.], pp. 57-58; Anne Carradine
responses to requests for admissions nos. 12-14 [Mosley Decl., ] C-E].)

One month after Anne Carradine received her husband’s workers’ compensation death
benefits, she filed this lawsuit.

D. Plaintiff Anne Carradine’s Deposition Testimony And Verified Discovery
Responses

At her deposition, Ms. Carradine testified that she spoke first with hef husband"s talent
agent, and immediately thereafter with a woman at the United States Embassy in Bangkok, about

the circumstances of her husband’s death. (Carradine Depo., Vol. II, at “rough” pp. 24-29, 88-90

8
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[official pp. 13-15, 46).) The woman at the U.S. Embassy initially told Ms. Carradine that her |
husband’s death appeared to be a suicide, but within a few hours she told Ms. Carradine that the
cause of death appeared consistent with accidental suffocation during autoerotic asphyxiation.
(Id) Although Ms. Carradine claims she believes her husband was murdered, she admitted that -
her investigation has never turned up any evidence to support her belief. (/d. at pp. 32-36 [official
pp. 16-19].)

Ms. Carradine alleges that MK2 was negligent and breached its contract with David
Carradine by failing to escort him to dinner the night before he died. (Complaint, 9, 12.)
Ms. Carradine admitted at her deposition that she has no reason to believe the purpose of meeting
for dinner was to work on the film as opposed to a purely social event. V(Carradine Depo., Vol. II,

at “rough” pp. 121-122 [official pp. 61-62].) She also admitted that David Carradine’s dinner

'companions originally planned to meet the actor for dinner at his hotel, but when they were unable

to contact him after luﬁ@r him in the hotel bar and making several attempts to reach him on
both his cell pheng and hm@ rooMm- phone they Jhanged plans and went to a nearby restaurant

instead. (Carradine Depp., l‘fli “roug 113 11 [ofﬂ jal p 58-59] ) '
Finally, Ms. Carrd ine adits TRat fier on y qgsis foF a egmg that MK2 was negligent is
=~ ,

the fact that David Camra 1nci’s assist ’Wf was unalg]"to 11 nd her husband and escort him to a dinner

with the director and others the evening before he died. (Carradine Depo., Vol. I, “rough” pp.
255-257 [official pp. 130-131].) She also admits — even more significantly — that she has no
factual basis for believing that, if the assistant 4ad been able to find her husband and take him to
dinner, his death might not have occurred. (Carradine Depo., Vol. II, “rough” pp. 257-260
[official pp. 131-133].) Because of the importance of these two admissions, MK2 quotes them
here:

19 Q Okay. Now, let me ask you about your response
20  to Special Interrogatory No. 24. Special Interrogatory
21 No. 24 asks you to state every fact upon which you base

6 Ms. Carradine also admitted that her husband did not want to meet anyone from the street or see
the sights of Bangkok, but only wanted to shoot the scenes and then go back to his hotel.
(Carradine Depo., Vol. 11, “rough” pp. 126-127 [official p. 65].)

9
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an allegation in your Complaint. And I'll quote the
allegation. It says, "Defendants were negligent in
failing to follow industry standard and provide David
Carradine, the performer, with sufficient assistant

130
during the course of the filming of Stretch in Bangkok,
Thailand."
So that's the basis of your claim for
negligence. The answer to this Interrogatory is, "David
Carradine's assigned assistant, David LoSavio, failed to
follow common practice and his general employment duties
by failing to insure that Mr. Carradine appeared at
scheduled events."
Now, I understand from your testimony there's
one scheduled event you have in mind, which is a dinner
on June 3rd; is that right?
A _Correct.
) And is there any other act or omission by MK2'
tht—ym] believe was negligent?
y don't know.
this pomt you don't }}ave in mind anything

g i t dld or faJled 1o do that you feel 5
ne hgent? Y | i J

klﬁ};nk f
uestm 0 1s how

(2] ng@v@@ LoSavio's failure to

get avid Carradine to dinner on the night of June 3rd
cause him to die?

A Because he was negligent in going to pick him
up for his scheduled dinner.

131

If he had picked him up, he wouldn't have died?
Circumstances would have been different.

How would they have been different?

Well, he would have gone to dinner.

And he would have come home from dinner, or
back to his hotel from dinner, but he wouldn't have died
instead of dying. Why would it have been different?

A Well, circumstances are different.

Q How? How would they have been different? It
would been later, I guess a few hours later, because he
would have been to dinner. Is there any reason he
wouldn't have died if he had gone to dinner?

A 1don't know quite how to answer that. [ mean,
10

falh Yolh e
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14 Icould answer it many different ways. You could

15  speculate all kinds of things.

16 Q I guess that's the point. The only way you can

17  say that this act of negligence caused his death is to

18  speculate that had MK2 done something different, maybe
19 something would have happened different and he wouldn't
20 have died?

21 A That's one theory.

22 Q Is there any other basis for connecting the act

23 ofnegligence by MK2 and the actor's death? -

24 A By David LoSavio not following through and

25  coming to get him for dinner, the circumstances changed.
132

1 Depending on how David died.

2 Q Okay. But you don't know how David died?

3 A T'was not there,

(Carradine Depo., Val. 11, at * rough” pp. 255-260 [official pp. 130-132].)

Plaintiffs have ad:y,m.ed in their responses to MK2’s written discovery, that they have no
ev1dence other than v@a 13”57?'{\forth above, about ﬂ;e cucumstances of David Carradine’s death.
Specifically, Plaintiffs deni /jts or/dAs El asking them to admit that
David Carradine died of a cid_en : L\glmg\m{g :M'E aSphyxiation, but in their

L

corresponding form mterrogaLlory responses they %ﬁere} no evidence to support any alternative

explanation for his death. (Mosley Decl., Exhs. C-H [Anne Carradine’s Responses and Further
Responses to MK2's Requests for Admissions, Nos. 1-8, and corresponding response to form
interrogatory no. 17.1].) Indeed, in their response to a special interrogatory no. 7, which asked
Plaintiffs to “state every fact you know about the circumstances of David Carradine’s death . ..,”
Ms. Carradine responded:

David Carradine died in Thailand on June 4, 2009. He was in Thailand because
he was employed by MK2 to act in the film “Stretch.” This answering party’s
investigation about the circumstances and facts surrounding Mr. Carradine’s
death are ongoing.

(Mosley Decl;, Exh. L [Anne Carradine Response to Special Interrogatory No. 7].)
Although Plaintiffs allege, in paragraph 20 of their Complaint, that MK2’s negligence

caused David Carradine’s death, in their interrogatory responses Plaintiffs admit that the only fact

11
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upon which they base this allegation is their own unsubstantiated claim that the actor’s assistant
failed to take David Carradine to a dinner on the day before he died. (Mosley Decl., Exhs. L and
M, specifically, Anne Carradine’s response and further response to Special Interrogatory No. 27.)
And although Plaintiffs assert in an interrogatory response that David Carradine was supposed to
be attending a work-related meeting during the early morning hours of June 4, 2009, they describe
no evidence of any such meeting. (Mosley Decl., Exhs. L & M [Anne Carradine’s response to
special interrogatory no. 27]; see Complaint, § 1 [judicial admission that June 4, 2009 was date of
death]; De Meaux Decl., | 11 [no meeting planned with David Carradine on morning of June 4,
2009 prior to his 10:00 shoot].)

At her deposition, Ms. Carradine admitted that she has not leamed anything new about her
husband’s death since she verified her discovery responses. (Carradine Depo., Vol. II, “rough” p.

254 [official p. 130})

o

/"'

!
. Q III.  LEGALANALYSIS

-

o J = ,f"":] L™ ol
A. The Legal Standard)] of Sgummarygf/en‘. L
Code of Civil Procedure 'c;tl ﬁe Mits any party to ~move for summary judgment
Le

™ g = vy
in any action or proceedir}g'i%‘ %s conten&é’d‘tﬁt%ﬁa%%on has no merit . . ..” (Code Civ. Proc.
§ 437c, subd. (a).) Subdivision (f)(1) states:

A party may move for summary adjudication as to one or more causes of action
within an action, . . . one or more claims for damages, or one or more issues of
duty, if that party contends that the cause of action has no merit . . . , or that
there is no merit to a claim for damages, as specified in Section 3294 of the
Civil Code, or that one or more defendants either owed or did not owe a duty to
the plaintiff or plaintiffs. A motion for summary adjudication shall be granted
only if it completely disposes of a cause of action, an affirmative defense, a
claim for damages, or an issue of duty.

The purpose of these provisions is to “provide courts with a mechanism to cut through the parties’
pleadings in order to determine whether, despite their allegations, trial is in fact necessary to
resolve their dispute.” (Aguilar v. Atl. Richfield Co. (2001) 25 Cal.4™ 826, 844.)

“A trial court properly grants summary judgment where no triable issue of material fact
exists and the moving party is entitled to judgment as a matter of law.” (Merrill v. Navegar, Inc.

: 12
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(2001) 26 Cal.4™ 465, 476-477.) To make this determination, “the moving party bears a burden of
production to make a prima facie showing of the nonexistence of any genuine issue of material
fact. If he carries his burden of production, he causes a shift: the opposing party is then subjected
to a burden of production of his own to make a prima facie showing of the existence of a genuine
issue of material fact.” (Aguilar v. Atl. Richfield Co., supra, 25 Cal.4™ at pp. 506-507.)

A defendant moving for summary judgment can satisfy its threshold burden by relying on
“affidavits, declarations, admissions, answers to interrogatories, depositions, and matters of which
judicial notice shall or may be taken.” (Code Civ. Proc., § 437¢, subd. (b)(1).) However, a
defendant can also meet its initial burden by introducing the plaintiff’s factually devoid discovery '
responses because such responses, in and of themselves, satisfy the defendants’ threshold burden.

(Brantley v. Pisaro (1996) 42 Cal.App.4™ 1591, 1595; Union Bank v. Superior Court (1995) 31

Cal. App.4™ 573, 5905
P , .
Finally, a partyaepuung summary judgment “cannot avoid summary judgment based on
mere speculation and £o {L“u' ,-but. mstead mv.lst produce adm1531b1e evidence raising a

triable issue of fact.” (Ci - obec Plflg;:(/ rrison (1 998) 67 Cal. App.4th 1509, 1524
[Citing Pena v. W.H. Dotlthitt Stgel & STPD 19867 ‘App 3d 924, 931 and Craig
Corp. v. County of Los Ange}' q( })A}I\Ca'lkpkﬁgl)}w 915.)

B. MK2 Is Not Liable For The Breach Of Any Contractual Duty.

Plaintiffs’ first cause of action is for breach of contract. Plaintiffs allege two distinct
breaches of the Contract. First, Plaintiffs claim that MK2 breached the Contract by failing to have
a crew member escort David Carradine to dinner on the day before he died. (Complaint, Y 10,
12-14.) Second, Plaintiffs allege that MK2 “further breached” the Contract “by failing to
promptly provide sufficient and accurate insurance information” about the workers’ compensation
insurance that MK2 had purchased to cover her husband’s Contract.

“A cause of action for damages for breach of contract is comprised of the following
elements: (1) the contract, (2) plaintiff’s performance or excuse for nonperformance,

(3) defendant’s breach, and (4) the resulting damages to plaintiff.” (Careau & Co. v. Sec. Pac.

Bus. Credit, Inc. (1990) 222 Cal.App.3d 1371, 1388.) If a valid contract exists and a breach can

13
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be proven, the plaintiff still is “entitled to recover only those damages, including lost future
profits, which are ‘proximately caused® by the specific breach.” (Postal Instant Press, Inc. v.
Sealy (1996) 43 Cal. App.4th 1704, 1709 [italics added]; see also Metzenbaum v. R.O.S. Associates
(1986) 188 Ca,'ﬂ.App.3d 202, 211; Brandon & Tibbs v. George Kevorkian Accountancy Corp.
(1990) 226 Cal.App.3d 442, 457, 1 Witkin, Summary of California Law (9th ed.), Contracts § 815
[“It essential to establish a causal connection between the breach and the damages sought™].) In
short, the plaintiff has the burden of proving not only that a particular breach occurred, but also
that the breach proximately caused the damage claimed. (Greening v. General Air-Conditioning
Corp. (1965) 233 Cal.App.2d 545, 549.)

In this case, Plaintiffs have no substantial evidence to meet the elements of either of its
breach of contract theories.

1. MX2 Did Not Breach Any Contractual Obligation That Could
Hav Eatsed David Carradine To Die In His Hotel Room On

Jume WS’

With respegt tg.} tﬁ'?t\lleged breach, Plauluffs miust produce substantial evidence of two
facts. First, Plaintiffs myst odt{c subst evidenceg that ieged failure of David
Carradine’s assistant to e h1 %ﬂﬁ&'ﬂ% :;%E'HE‘HJ , if it occurred, breached the
Contract. Second, Plaintm’s must produce su"b\sfarklh/a& c}ldcnce that this breach proximately
caused David Carradine to die in his hotel room the following day.

Plaintiffs have no substantial evidence to prove either fact. First, the Contract did not
require MK2 to escort David Carradine to dinner. The Contract, which was extensively negotiated
by David Carradine’s agent and included many provisions at the actor’s request, did not require
MK2 to take David Carradine out to dinner. Instead it provided a meal per diem allowance of
$100 per day plus “one production meal per day on set.” (Contract at § 7. With respect to
transportation, the Contract stated only that “Performer shall be provided exclusive ground
transportation to and from the airports, and to and from his hotel to the sets.” (Contract at 7
[italics added].) The Contract dia not provide for a full time assistant or for someone to drive the

actor to and from dinners and other social events. (/4.} Plaintiffs make no allegation (and cannot

truthfully amend their Complaint to do so) that the June 3 dinner was supposed to take place on

14
MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF DEFENDANT MK2, 5.A 5 MOTION FOR
SUMMARY JUDGMENT OR, IN THE ALTERNATIVE, SUMMARY ADIJUDICATION QF ISSUES




L =R~ < IS B =

10
11
12
13
14
15
16
17
i8
19
20
21
22
23
24
25

26
27

O O

TTAE

28

SEILER EPSTEIN ZIEGLER &
TE,

{a13) #7y 0300

one of the movie sets. Therefore, plaintiffs cannot offer substantial evidence that MK2 breached
the Contract by failing to provide someone to escort David Carradine to dinner the day before he
died.

Second, and more fundamentaily, even if Plaintiffs could prove that MK2 breached the
Contact by failing to take David Carradine out to dinner on June 3, their discovery responses
demonstrate that they have no substantial evidence that this breach caused David Carradine to
suffocate in his hotel room the following morming.

Apgain, Plaintiffs have the burden of furnishing substantial evidence that their alleged
damage was caused by MK2’s breach in order to defeat this motion. (Greening v. General Air-
Conditioning Corp., supra, 233 Cal.App.2d at p. 549.) There is no logical connection between not
getting taken out to dinner one day and accidentally suffocating yourself while engaging in
autoerotic asphyxiation 1he next. Without substantial evidence showing how David Carradine
would not have suFFucﬂte/un June 4 if MK2 had taken him out to dinner on June 3, the Court
must grant summary zuudﬁt?qn as to.this portlon (gf Plamtlffs breach of contract claim.

N nt@ lthP ai tlffs ec very Of Workers’
Com ensa efi

Plaintiffs’ second\_(ct(g'q(du)[egdl @W@ﬂeed to “provnde sufficient and accurate

insurance information” about David Carradine’s workers’ compensation coverage, delaying their
receipt of benefits under the policy. (Complaint, § 14) This allegation lacks merit for the same
reasons: lack of evidence of a contractual breach, and lack of evidence of damages proximately
caused by that breach.

First, and preliminarily, Anne Carradine was the “sole” beneficiary under David
Carradine’s workers’ compensation policy. (Carradine Depo, Vol. II, at “rough” p.266 [official p.
136].) However, Ms. Carradine is not a third party beneficiary under the Contract. For
Ms. Carradine to qualify as a third party beneficiary, the Contract would have to identify her and
expressly state one of the parties’ specific intent to benefit her. (Sofias v. Bank of America (1985)
172 Cal.App.3d 358, 387 [citing cases].} This Contract does neither.

Moreover, paragraph 13 of the Contract, the provision Plaintiffs claim required MKZ2 to
“provide sufficient and accurate insurance infonrllgtion” to them, does not say that, and it cannot
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logically be implied to infer that. This provision did not apply to David Carradine’s workers’
compensation insurance. Paragraph 13 applied to MK2’s production insurance. (Vermorel Decl.,
19 4-6.) Tiffany Smith, the actor’s agent who negotiated the Contract for him, admitted at her
deposition that she understood this paragraph had nothing to do with David Carradine’s workers’
compensation insurance. (Smith Depo., pp. 39-40.) Plaintiffs are simply mistaken about the
purpose of the Contract term they allege MK2 breached.

Finally, even assuming that Paragraph 13 did apply to David Carradine’s workers’
compensation insurance, and assuming further that Ms. Carradine was a third party beneficiary
under the Contract, Plaintiffs still have no substantial evidence either that MK2 breached that
provision or that such a breach, if it occurred, proximately caused them damage.

Accidental fata] suffocation during autoerotic asphyxiation is unusual and it is frequently
mistaken for suicide: (Vermorel Decl., § 11.) It was therefore understandable that the adjustor
assigned by ACE Insura: ompany would mvestlgate thoroughly Ms. Carradine’s claim for
benefits under her husﬁan@rkers compensatm% pollcy, and that the adjuster would begin
asking both MK2 andwt ‘ ‘ aél e for tlonal f rmatlo s the toxicology reports and
the Royal Thai Police Re orts) apoyt ces 0 radme s death. (/d.)

L

Plaintiffs compoﬁecﬂ[us pr;Lléﬁi B;?‘Ei%ﬁg })r_. Michael Baden, a well-known forensic

pathologist, to conduct a private autopsy of David Carradine. (Vermorel Decl., 9 12.) Dr. Baden
prepared a “preliminary” report stating: “The autopsy findings and the evidence thus far available
demonstrate that Mr. Carradine’s death was not the result of suicide. However, to reach a final
determination as to the cause and manner of death we must wait for further information from
Thailand as to the scene findings and the completion of the crime laboratory and toxicology
studies that are being performed.” (Vermorel Decl., § 12 & Exh. B [italics added].) This
“preliminary” report raised more questions than it answered with the ACE claims adjustor because
it implies a “final” report would be coming, and the adjuster (naturally) began demanding to see
that “final” report. (Vermorel Decl., § 13.) The adjuster also started asking for copies of the
Royal Thai Police report, a toxicology report, and various other documents relating to the actor’s
death. (Vermorel Decl., §13.)

16
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Ms. Carradine apparently never bothered to explain to the ACE adjuster why Dr. Baden
was not preparing his much-anticipated “final” report. (Carradine Depo., Vol. 11, “rough” pp. 207-
208 [official p. 106].) Ms. Carradine was also either unwilling or unable to provide the other
requested documents quickly, or at all. (Vermorel Decl., § 14.) ‘

In spite of this, in May 2010 — less than one year after David Carradine’s death and a full
six months after Anne Carradine took over pursuing David Carradine’s workers compensation
benefits with her own lawyers — Ms. Carradine successfully recovered 300,000 euros under David
Carradine’s workers’ compensation policy. (/d; see also Carradine Depo., Vol. 1, pp. 57-58.)
This payment was the full amount of death benefits that were available to her under the ACE
workers’ compensation policy. (Vermorel Decl., §17.)

_ MK2 submits that these facts preclude Plaintiffs from showing that they have been
damaged, for two reagons. First, Plaintiffs cannot claim injury as to the amount of insurance
benefits they recaivcd., b@?ﬁe they recovered the full amount of benefits to which they were
entitled. Second, lennﬂ‘s@ot prove they have ﬂeen damaged asa. result of any delay in
receiving those benefits. deié involvedlhere wi der alye Such a delay is not
unreasonable in light of t TMHMW Eﬂgb tfd Carradine’s death, which
gave rise to the p0551b111ty\$at exc1£éils\ﬂn'ﬂ\f’t}féféc.)tl]éy (such as the suicide exclusion) might
apply to defeat coverage. Moreover, they delay appears to have been substantially compounded
by Plaintiffs’ commissioning of a “preliminary” autopsy report by Michael Baden, a forensic
pathologist, and then their failure either to have him prepare a “final” report or explain to the
insurance adjuster why no final report was forthcoming.

Finally, even if the one-year delay were unreasonable under the circumstances, that fact
might only entitle Plaintiffs to pursue a bad faith claim against ACE Insurance Company. (See
Major v. Western Home Ins. Co. (2009) 169 CaJ.App.4lh 1197, 1214.) However, the insurance
carrier’s delay is not actionable against MK2 because MK2 never interfered with Ms. Carradine’s
pursuit of her claim with ACE Insurance. To the contrary, MK2 assisted that effort. MK2’s
assistance lasted about than five months until Ms. Carradine’s lawyers took, and it took her

lawyers six more months to obtain the workers® compensation benefits from ACE Insurance
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Company.

MK2 respectfully submits that, therefore, under these undisputed facts, even if
Paragraph 13 did give rise to a contractual obligation for MK2 to purchase David Carradine’s
workers’ compensation insurance, Plaintiffs still cannot recover because they cannot offer
substantial material evidence that MK2 proximately caused them damage by breaching that
provision.

C. MK2 Is Not Liable For Violating Any Nen-Contractual Duty.

Plaintiffs’ second cause of action is for negligence. Plaintiffs do not allege that MK2 was
negligent in connection with securing benefits under David Carradine’s workers’ compensation
coverage. Plaintiffs allege instead that MK2 was “negligent in failing to follow industry standard
[sic] and provide David Carradine, the performer, with sufficient assistance during the course of
the filming of Stretch in Bangkok Thailand.” (Complaint, §19.) At her deposition,

Ms. Carradine admitied tl'ﬁt_the only act of negligence she is seeking to recover for in this lawsuit
1s MK2’s alleged qggl;‘gent famﬁq'e to take David Callradme to. dumer the day before he died.

gi{“ 2 260 [offigial pp. 13(L132] )
“[N]egligence is c%nduct : h.IC below the standard established by law for the
protection of others.” (Re\flilctlﬁ'}o L§‘}8&) ’h'l'ekfﬁr .Hmld element of a cause of action for

negligence is the existence of a duty to use due care toward an interest of another that enjoys legal

(23

(Carradine Depo., Vol. II%

protection against unintentional invasion. (Rest.2d Torts, § 281, subd. (a); 6 Witkin, Summary of
Cal.. Law (9th ed. 1988), Torts, § 732, p. 60.) Whether this essential prerequisite to a negligence
cause of action has been satisfied in a particular case is a question of law to be resolved by the
Court. (6 Witkin, supra, § 748 at p. 83.)

“ *[D]uty,’ is not sacrosanct in itself, but only an expression of the sum total of those
considerations of policy which lead the law to say that the particular plaintiff is entitled to
protection.” (Dillon v. Legg (1968) 68 Cal.2d 728, 734 [quoting Prosser, Law of Torts (3d ed.)
pp. 332-333].) “Courts, however, have invoked the concept of duty to limit generally ‘the
otherwise potentially infinite liability which would follow from every negligentact .. ..””
(Thompson v. County of Alameda (1980) 27 Cal.3d 741, 750 [quoting Dillon, supra, 68 Cal.2d at
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p. 739; see also Bily v. Arthur Young & Co. (1992) 3 Cal. 4th 370, 396-97.)

Simply stating this rule demonstrates its unavailability to Plaintiffs under the facts of this
case. The circumstances of David Carradine’s death do not give rise to any duty which MK2
could have violated and thereby proximately caused the actor to die. MK2 had no duty to take
David Carradine to dinner the day before he died. But even if MK2 had such a duty and
negligently violated it, MK?_’S negligence did not proximately cause him to suffocate in his hotel
room closet the following day.

Plaintiffs’ attempts to characterize the dinner as a “meeting” does not help them because
Plaintiffs admit David Carradine did not suffocate while the others were having dinner without
him. He suffocated the following day, during the morning hours, when his would-be dinner '
companions were in their own hotel rooms sleeping. And at her deposition, Ms. Carradine was
unable to explain why she believe that, if MK?2 taken her husband out to dinner on June 3, he
might not have died thﬁfg‘:wing moming. (Carradine Depo., Vol. I, at “rough” pp. 255-260
[official pp. 130-132]]) l

The existence of l egtion ofllaw for th urt to decide. (6 Witkin, supra,
§ 748 at p. 83.) MK2 resj ctful %ﬂﬁn\(ﬂ!‘éurt S e that no potentially applicable
duty existed in this case ar anLly ah'udlcate lamliffs second cause of action for

negligence.

IV. CONCLUSION
This is an unfortunate lawsuit. MK2 has repeatedly and consistently demonstrated its
sympathy for Anne Carradine’s loss. MK2 takes this opportunity to express its sympathy again
here.
However, in order to pursue this Iawsuit further, Plaintiffs must produce substantial
material evidence that MK?2 proximately caused David Carradine’s death. They have no such
evidence. For the reasons set forth above, the Court should grant sm@m judgment against

Plaintiffs on their Complaint and enter judgment accordingly. In the altemative, the Court should
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grant summary adjudication on each of the issues presented in the accompanying Notice and

Separate Statement.

Dated: June 7, 2011 SEILER EPSTEIN ZIEGLER &
APPLEGATE, LLP

A

L. MOSLEY
Attornevs for Defendant MK2. S.A.
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PROOF OF SERVICE
I, Frances Kearney, declare as follows:

I am a citizen of the United States, over the age of eighteen years and not a party to the
within entitled action. My business address is Seiler Epstein Ziegler & Applegate, LLP, 101
Montgomery Street, 27" Floor, San Francisco, California 94104.

On June 7, 2011, I served the attached:

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF DEFENDANT
MK2, S.A.’S MOTION FOR SUMMARY JUDGMENT OR, IN THE ALTERNATIVE,
SUMMARY ADJUDICATION OF ISSUES

on the interested parties in said action, by placing a true copy thereof in sealed envelope(s)
addressed as follows:

Shelley Kaufman, Esq.
Hagop Kuyumjian, Esq.
Geragos & Geragos, P.C.
644 South Figueroa Street
Los Angeles, CA 90017-3411

and served the named dogl_.ggent in the manner indicated below:

X BYMAIL: I c&use e and correct copies of the above document(s) to be served by mail

on the above date by person placmg and sealmegullsald document(s) in an envelope or package

suitable for mailin aﬁ{ es&:ﬁ% the addressee(s).and including this firm's return address, postage
)

pre-paid, and then, followinper amce pr. ,'plagrms said sgeted envelope in the office's
ing

usual location for collect o%ﬂ} e U 'tqd State Pi stal Service.

O BY NEXT-DAY: rigsand correct copies of the
above document(s) to b gﬂ mwd.gn,gelﬁ or other package suitable for overnight
shipment, addressed to t x s firm's return address, and delivered on
the date stated above to an overnight delivery service for delivery to the addlessee(s) on the

following business day.

] BY HAND DELIVERY: I personally handed a copy of the above document(s) to the
addressee(s) on this date.

O BY FACSIMILE: I caused true and correct copies of the above document(s) to be sent
via facsimile to the addressee(s) on this date. The facsimile machine used complies with
California Rule of Court 2003(3) and no error was reported by the sending facsimile machine.
The transmission record for this facsimile complies with California Rule of Court 2003(6).

[[] BYEMAIL: ]caused true and correct copies of the above document(s) to be sent via
email to the addressee(s) on this date.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Executed on June 7, 2011, at Los Angeles, Cahfomla

A

Frances Keamey
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