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NOTICE OF MOTION AND MOTION OF
THIRD-PARTY LONDON & COMPANY. )
LLP FOR A PROTECTIVE ORDER AND
SANCTIONS; MEMORANDUM OF POINTS
AND AUTHORITIES; SUPPORTING
DECLARATIONS OF JESSE KAPLAN AND
ANDREW MEYER

Date: May 18,2009 {Y\{&A4 \c(‘)/
Time: 8:45 am. -
Dept.: 43

[Proposed Order filed concurrently herewith]

AM. YOUNG,
Petitioner,

VE.

E.E. WALSH,
Respondent,

ot et e S b S e P e et

TO ALL INTERESTED PARTIES AND THEIR RESPECTIVE ATTORNEYS OF
RECORD: | |

PLEASE TAKE NOTICE that on May 13, 2009, at :45 a.m., ot as soon thereafipEn g
matter may be heard, in Department 43 of the above entitled court, located at% %@cﬁl&ﬂ%%é
Los Angeles, 50012, third-party London & Company, LLP (“Londen™), by aJ;;I %@h it?éagoﬁl 8
of record, will move this Court for a protective order pursuant to California Code of givilﬁf’rgc@gc
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§2031.060 decreeing that: (1) London is in ful] compliance with the subpoena servedhy Petﬁcéﬁieg
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SUPPORTING DECLARATION OF JESSE KAPLAN AND ANDREW MEYER




AM. Young (“Young™) and has no requirement to produce any further documents; (2) prohubiting
Young and his counsel from further harassing I.ondon; (3) requiring Young pay London the sum of
$671.66 for costs incurred in producing documents pursuant to Evidence Code § 1563(b); and (4)
sanctions against Young pursuant to California Code of Civil Procedure §2031.060(d) as Young
acted without substantial justification,

This motion for a protective order will be made pursuant to California Code Civil Procedure
§ 2025.420, on the ground that good cause exists becanse London has already fully complied with
the subpoena by producing 3,000 docurnents, and yet Young’s counsel not only refuses to reimburse
costs, but continues to harass London through written correspondence and baseless threats,

The motion will be based on this notice, the declaration of Jesse Kaplan, the declaration of
Andrew Meyer, the memorandum set forth below, on the records and file herein, and on such

evidence as may be presented at the hearing of this motion.

Dated: April 16,2009 FREED TAITELMAN, LLP

By:
Bryan J. Freedman
Jesse Kaplan
Attorneys far Third-Party London & Co.
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I INTRODUCTION

Despite the fact that London timely produced 3,000 pages of documents i Tesponse to
petitioner AM. Young’s (“Young™) subpoena for business records, Young is intent on harassing
London, a non-party accotinting firm, on the week before the tax filing deadline through a series of
cryptic, threatening, antagonistic and abusive letters, As is clear from London’s production of
3,000 pages of documents over objections, and meet and confer efforts, London does not desire to
prevent Young from obtaining documents that he js entitled to. Quite simply, London does not
have an appetite to bicker over legal objections during the height of tax season, Rather, Tondon’s
April 14, 2009 meet and confer letter nunderscores London’s desire to produce all responsive
documents. On the eve of the April 15, 2009 deadline to file taxes, Young, however, continued to
guaranty motion practice based on vague and unspecified allegations that London was refusing to
comply with the Subpoena.

Because Young’s requests are so unreasonably overbroad and lack any depree of
specifieity, and because Young’s counsel refuses to identify any alleged deficiencies in T.ondon’s
production, London is simply unable to ascertain what, if any, documents were not included in
London’s 3000 page production. To add insult to injury, Young continues to ignore London’s
simple requests that Young reimburse London for the reasonable costs that it incurred in locating
the documents requested in the subpoena,

As it is clear that Young and his attorney have no real interest in actually obtaining
documents from London, and certainly have no intention of discussing London’s 3000 page
production in an intelligent or constructive manner, Young’s motive is to compound the stress of tax
season and barass London and its employees. Accordingly, London is entitled to & protective order
decreeing that has fully complied with Young’s subpasna and has no requirement to produce any
further documents. Additionally, Londen seeks an order requiring Young pay London the sum of
$671.66 for reasonable costs incurred in producing documents pursuant to Evidence Code § 1563(b),

as well as ganctions.
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. BACKGROUND

Lendon is a certified public accounting firm. London, in particular Andrew Meyer, had
previously performed accounting services for hoth Young and respondent K.E. Walsh (“Walsh™).
After learning of Walsh and Young’s separation in December, 2008, Meyer continued paying bills
for both Walsh and Young as his office had done in the past,

In January 2009, Young requested that London provide his attorney with certain fnancial
information concerning Young and Walsh. Moreover, on or around Japuary 27, 2009, Young’s new
attorney sent a letter to Meyer, accusing him withholding documents and other wrongdoing, In fact,
Young’s counsel went as far as to recommend that Meyer and London hire counsel to represent them
in'this matter. As a matter of practice London does niot continue to represent clients that hire lawyers
to send them unfounded, threatening letters accuging them of wrongdoing, Accordingly, on or
around January 28, 2009, London severed its client rélatiunshjp with Young. Additionally, on
January 28, 2009, Meyer informed Young and Walsh that he was bappy to release all financial
information. In fact, Meyer was prepared to attend a meeting with all parties and counse} on
February 5, 2009 and provide all financial information requested, Young, however, abruptly
canceled that meeting,

On February 18, 2009, Young's counsel sent yet another threatening letter to London and
Meyer. (See Exhibit “17), Again Young’s counsel made unfounded hlanket accusations that Meyer
allegedly breached his fiduciary duties as well as claims that his representation of Walsh created a
conflicts of interest. Absent from Young's attorney’s rhetoric were any specific accusations of
wrongdoing. On February 24, 2009, London’s attorney responded. (See Exhibit “2”). Again,
I.ondon’s connsel represented that London was willing to produce all requested financial documents
if he obtained the consent of both parties,

On February 26, 2009, before London knew that Young had issued a subpoena, London sent
Young’s counsel accounting ledgers fully reflecting every accounting transaction for Walsh, Young
or eny related corporate entities that London had ever worked on. This consisted of well over 300

pages of documents.
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On, February 25, 2009, Young’s counsel issued a Deposition Subpoena For Production of

\ Business Records {the “Subpoena”) addressed to London’s custodian of records. On March 3, 2009,
Young served a copy of the Subpoena on London, (See Exhibit “3™). The Subpoena required

London to produce documents to the deposition officer in seven business days on March 12, 2009,

The Subpoena requested documents from J anuary 2007 throngh the date of production, Generally,

. the Subpoena called for financial documents such as statements for all accounts at finaneial

institutions and checks. In addition to requests for financial doecuments, the subpoena contained

several non-particularized, overbroad and ambipuous “catchall® requests including a request for
“[a]ll documents in London & Co’s possession, costody, or contrel concerning Alexander
Young, any entity in which Alexander Young had or has an ownership interest, Katherine
N Walsh, and any entity in which Katherine Walsh has an ownership interest.” (See Exhibit “3”,
Request E).

Over the next seven business days London attempted in good faith fu locate documents that
were responsive to the Subpoena. In doing so, London spent 12.5 man hours and located 3,000
pages of documents. Based on the Subpoena’s lack of particularity, this was a very difficuit task.

On March, 12, 2009, London hand delivered two large boxes consisting of 3,000 pages worth
of documents to the deposition officer. In order to protect itself, London alse delivered responses
with objections to the deposition officer, (See Exhibit “4™), That 18, based on the breadth of
Young's _reqﬁest, and since it was unclear what Young was really requesting, London agserted
objections'. In particular, London sought to object to the Subpoena on the grounds that it was
overbroad and failed to identify the requested documents with reasonable particularity as required by
C.C.P. § 2020.410.

While containing objections, London’s responses clearly indicated that it was not
withholding any documents based on those abjections and although London was under no obligation

to do s0, it produced 3,000 pages worth of documents. London’s responses alse contained a

! Because of a typographic error in the caption, on March 13, 2009, London also served
Amended Objections on the deposition officer. (See Exhibit *4™).
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schedule precisely outlining all documents that were produced. More specifically, the 3,000

doeuments produced by London included the following:

-

Loan out company Payroll 2008 (2 FILES)

Kate Walsh Personal Articles

Kate Walsh vehicle 2009

Kate Walsh vehicle 2007

Kate Walsh 2008 1099'S

Kate Walsh / trust payroll 2008

L.oan out company employee file

employment Contracts

Misc. Kate Walsh

Misc. residence

Young prior residence

2007 Kate Walsh tax retum

2007 loan out company tax return

Kathleen Walsh general account Jan 07- February 09

Trust account July 07- February 09

Kathleen Walsh/Alexander Young account August 07- February 09
Kathleen Walsh money market account Jan 07- February 09
Kathleen Walsh account Jan 07- February 09

Alexander Young account Auguét Q7- December 08

Loan out company account Jan 07- February 09

Loan out company money market account Jan 07- February 09
Kathleen Walsh stmt September 08- January 09

Other account Jan 07- December 08

Other account February 07- May 07, August 07- December 07, February 08- June

08, August 08- December 08
4
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. Alexander Young employer account January 07- Decerber 07
. Alexander Young employer Investment Plan J anuary (7- December 08
. Alexander Young investment account September 07- December 07, February 08,

April 08- December 08

. Alexander Young investment account March 07, September 07- December 07,
February 08, April 08- December 08

. Alexander Young investment account September 07- December 07, February 08-
Pecember 08

. Alexander Young investment account September 07- December 07, February 08-
December 08

. Alexander Young investment account September (7~ December 07, February (8-
December 08

Additionally, so that there was not confusion, London’s 3,000 page document production and
objections were accompanied by a cover Ietier indicating that London was delivering both objections
and documents responsive to the Subpoena, {See Exhibit “4™). The cover letter further requested
that London be reimbursed for all reasonable costs incurred in locating and eompiling the
subpoenaed documents, including $300 in copying costs (at ten cents a page), $300 for time spent
(%24 an howr) and $71.66 in messenger fees, While London was under ne obligation to do so,
London’s counsel faxed a courtesy copy of the Cover Lefter and objections to al] counsel of record,
To date, neither Young nor Young’s counsel has even responded to London’s tender of reasonabje
costs.

Young’s counsel then waited almost a month before he decided to comtract London about its
production. It comes as no coincidence that Young’s counsel, Jeff Sturman strategically waited until
the heart of tax season, end one week before the April 15, 2009 deadline to file tax returng, to
implement his latest serias of threats. On April 7, 2009, Sturman inexplicably sent an antagonistic
letter purporting to *meet and confer” regarding London’s compliance with the Subpoena. (See

Exhibit *5”). This letter, however, made no real effort to meet and vonfer. Rather, this letter was an
-
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ultimatum. Completely ignoring Londen’s production of 3,000 documents and Young’s failure to
pay London’s reasonable costs in responding to the subpoena, Mr. Sturman not only accused |
London of not complying with the Subpoena, but again claimed London breached its fiduciary
duties.

Morcovet, Sturman’s letter was completely cryptic in that he failed to indicate what he
actually wanted from London, Other than admonishing London for failing to provide a declaration
pursitant to Evidence Code § 1561 and making blanket claims that London had asserted objections to
“withhold documents,” Sturman failed to identify any deficiencies in London’s 3,000 page
production. Stuman failed to identify any document or even category of documents that were ot
included in London’s 3,000 page production. Rather, Sturman chose to address London’s objections
and scold London’s counsel for serving courtesy copies of those objections by facsimile,

The inadequacy of Sturman’s purperted “meet and confer’ letter was underscored by
Sturman’s unilaterally imposed ultimatum that he would move to compel and seek mongetary

sanctions “[u]nless all issues regarding London & Co.’s failure to comply with the Deposition

' Subpoena are resolved by 5:00 p.m. on Tuesday April 14, 2009...”, Clearly, Sturman realized

that the weck preceding the April 15, 2008 deadline iz the busiest and most stregsful time of the year
for an accounting firm and its employees. Sturman knew that London’s employees would be
working around the clock in order to complete London’s clients® tax retorns, Clearly, Sturman’s
choice fo issue his letter on April 7, 2009, imposing an April 14, 2009 ultimatum, and threat of

‘motion practice and mornetary sanctions are no coincidence. Sturman was nndoubtedly determined

to inconvenience, unduly burden and harass London during the crunch of tax season,
On April 14, 2009, London’s counsel sent a meet and confer letter responding to Sturman’s
ultimatum. (See Exhibit “6”). Rather than confront Sturman about his litigation tactics, London’s

24 || counsel offered to “work with your office to resolve any perceived deficiencies in London’s

23
26
27
28

response” and suggested that they schedule an in-person meeting or telephonic conference to discuss
London’s response, Afler reminding Sturman that “net 2 single request went unanswered, and

London aftemptﬂd to fully comply with the requests by producing 3,000 documents which
-6-
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London maintains encompasses all responsive documents within its custody and contrel,”
London’s counsel requested that Sturman identify any documents that were missing so that London
could leok into any discrepancy, London’s counsel also unequivocally agreed to provide Sturman
with & declaration pursuant to Evidence Code § 1561. Finally, London’s counsel reminded Sturman
that Young had yet to pay London for the rensonable costs incurred in responding to the subpoena
and that pursuant to Evidence Code § 1563(b), London was under absolutely no obligation to
produce any records until that amount was paid.

Apparently, Sturman was intent on filing a motion to compel. Several hours later on April
14, 2009, Sturman sent another antagonistic letter to London’s counsel. (See Exhibit “7). Apain,
Sturman failed to idt:ﬁtify how London had failed to comply with the Subpoena. Rather, Sturmman
concluded that “Accordingly, since London & Co. still has not complied with the Deposition
Subpoena and there is no informal resolution of this issues raised in my April 7, 2009 letter I
will file a Motion te Compel and request monetary sanctions against your client.” Apgain this
response was undoubtedly designed to harass and intimidate London literally on the eve of the
deadlipe to file taxes.

On April 15, 2009, London provided all parties with a declaration from its custodian of
records pursuant to Evidence Code § 1563(b). (See Exhibit “8"™). |

m. ARGUMENT.

Al Statutory Authority For A Protective Order

California Code of Civil Procedure § 2031.060 specifically provides courts with the

authority to grant London a protective order:

(a) When an inspection of documents, tangible things or places has been
demanded, the party to whom the demand has been directed, or any other party or
affected person or organization, may promptly move for a protective order. . .

(b) The court, for good cause shown, may make any order that justice requires to

protect any party or other natural person or organization from unwarranted

annoyance, embarrassment, or oppression, or undue burdep and expense. This

. g;oteqﬁve order may include, but is not limited to, one or more of the following
trechons:

-7-
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(1) That all or some of the iterns or categories of items in the inspection

2 demand need not be produced or made available at ali,

3 B. od Cause Exists o Support a Protective Order as Not Oulv ha ondon Fu
4 u Complied With the Subpoena, But Young’s Qverlybroad Demands Have

5 Reached the Level of Harassment

6 Despite Londons’ good faith attempt to decipher Young's incredibly overbroad requests,
7 | London’s subsequent production of 3,000 pages of documents, and London’s constant

& || representation that it was willing to consider producing eny other documents that Young

2 || believedApril 16, 2009 were not included in that production, Young insists on pressuring London

10 || with vague and unspecified accusations that London has failed to comply with the Subpoena,

11 “When discovery requests are grossly overbroad on their face, and hence do not appear

12 {f reasonably related to a legitimate discovery need, a reasonable inference can be drawn of an
13 f intent to harass and improperly burden.” Obregon v. Superior Court, 67 Cal. App. dth 424,431

14 t (1998) (emphasis added). As such, the California Code of Civil Procedure “requirefs] records
15 {f sought to be produced be designated either by specifically deseribing each indivicual item or by
16 l reasonably particularizing each category of item. . , The “reasonably” in the statute implies a

17

Tequirement such categories be reasonably particularized from the standpoint of the party who is
18 | subjected to the burden of producing the materials. Any other interpretation places too great a
19 || burden on the party on whom the demand is made.” Calcor §pace Facility v. Superigr Court, 53
20 | Cal. App. 4th 216, 221-222 (1997).

21 Certain discavery methods have routinely been found improper, including, for example,
22 || “insufficient identification of the requested information to acquaint the other party with the nature
23 || of information desired,. . . or placing more burdeﬁ upon the adversary than the value of the

24 | information warrants. Such improper methods of “fishing" should be controlled by the trial court
25 || under the powers granted to it by the discovery statutes, The concerns for avoiding undue hurdens

26 || on the adversary in the litigation apply with even more weight to a nopparty involved in

27 n discovery.” Calcor Space Facility v. Superior Court, 53 Cal. App. 4th 216, 224 (emphasis added).
-8
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“[When dealing with an entity which is not even a party to the litigation, the court should attempt
to structure discovery in 2 manner which is least burdensome to such an entity, Calcor Space

Facility v. Superior Court, 53 Cal. App. 4th 216, 222. “The discovery statutes give the trial court

wide discretion in making such arders as may be necessary to protect parties from abuse or misuse of

[diseovery].” Moskowitz v. Superior Conrt, 137 Cal. App. 3d 313 (1582).
The Calcor Court, in applying its particular factnasl scenario to the law, held that:

Although facially Thiem's detailed description of categories, combined with the
three pages of "definitions" and another three pages of "instructions” would
seem to satisfy a requirement of "particularity,” it is, in effect. a blanket
demand and hardly copstitutes "reasonable! particularity. As noted,
Thiem's 12-page demand might as well be condensed into a single sentence:
Produce ¢ ing in vour possession which in any way relates n
mounts. There is no indication the "categories" bear any relationship to the
manner in which Caleor maintaing its records. The burden is sought o be
imposed on Celeor to search its extensive files, at many locations, to see what
it cart find to fit Thiem's definitions, instructions and catepories. 533 Cal. App.
4th 216, 222. (Emphasis added) '

The Calcor Court essentially held that general blanket requests demanding any and all
documents relating to a particular person or matter is facially improper, especiaily as against non-
parties. This analysis can verbatim be applied to the undé;rlying situation. See Calcor Space
Facility v. Superior Court, 53 Cal. App. 4th 216, 222.

In particular, Young has requested “[ajll documents in London & Ce’s possession,
custody, or conirol conéerning Alexander Young, any entity in which Alexander Young had or
has an ownership interest, Katherine Walsh, and any entity in which Katherine Walsh has an
ownership interest.” This request is a catchall unduly burdensome demand that was not
propounded to legitimately obtain doctments, but rather as a ploy to harass and burden London in
any way possible. This category is hardly “reascnably” particularized, and basically just demands
anything in any way relating to two different people and their various entities. In theory, Young’s
requests require London to locate, for example, an email from Young discussing the weather, a
magazine with Walsh on the cover, or even a privileged communication between London and its

attorney discussing the Subpoena.
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Given the gross over-breadth of the demands, the inexplicable “meet and confer” tactics of
opposing counsel, and the peneral tone and languapge of Sturman’s letters, a reasonable inference
can be drawn of an intent to harass and improperly burden London. Notwithstanding, the
improper requests and Young’s failure to reimburse London for the extensive pmdﬁctinn costs,
London still produced 3,000 documents. Rather than spec:i_ﬁnally detajling reasons why or how
this production was allegedly deficient, Sturman instead sent a seven-page letier detailing why the
objections that were served concurrently with the documents were somehow not applicable, and
threatening te file a motion to compel i London did not produce seemingly the same 3,000
documents without objection, providing 2 deadline the day before tax returns are due,

While Sturman’s dissatisfaction with the 3,000 documents still remains a mystery, to the
extent he is claiiing that there are more responsive documents, London invited Sturman to
identify the allegedly missing documents, or at a minimum to provide the basis for his belief that
not all documents were pravided, Sturman ignored this request as well.

This deplorable and harassing behavior is truly shocking. London is an disinterested non-
party who attempted, in good-faith, to comply with a Subpoena that was facially invalid, and has
now been forced to not only incur the costs of copying and producing 3,000 documents, but also
the cost of obtaining protection from this Court from an inexplicably antagonistic attorney who hag
blatantly and consistently harassed it.

Therefore, good cause irrefutably exists to grant this motion, and London hereby seeks a
protective order on that basis.

C. Although 3,000 have Already Been Produced. London & Company was Under

No Legal Obligation to do so, and is Certainly Under No Legal Obligation {o
Provide Additional Documents, as Young has Failed to Pay Costs

Evidence Code § 1563(b) clearly articulates:

Allreasonable costs incurred in a civil proceadin% by any witness which is not a party
with respect to the production of all or any part of business records the production of
which is requested pursuant to a subpoena duces tecum may be charged against the
party serving the subpoena. . . The witness may demand payment of costs pursuant
1o this section simultaneous with actual delivery of the subpoenaed records, and until
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ayment is made, is under n ligation _to deliver the reco ds * i
anddmed) de, is r no_obligati iver th r {emphasgiz

Concurrently with production of the 3,000 documents, a Ictter was attached detailing the
substantial costs incurrad in copying and producing these voluminons records, and demanding
reimbursement. Despite having every right to withhold the documents until payment was made,
Londen, in good-faith, chose to produce the documents anyway, During meet and confer efforts
with Sturman, London again requested payment of the amounts owed, yet Sturman chose to Iiterally
ignore such requests. To-date, no payments whatsoever have been made, and until payment in the
amount of $671.66 is remitted, London is under no legal obligation to produce anything firrther ?

I spite of London’s reminder of this requirement, and in complete disregard of the
multiple payment requests, Sturman has continued to send numerous harassing letters to London,
making indecipherable demands for production on the eve of April 15" tax deadline,

Therefore, given that London is not required to produce any more documents, a protective
order should be pranted prohibiting Petitioner from harassing London any further.

D, his Court Should Impose Monetary Sapctions Asatast oun d His Coungel

Because of Their Deplorable Conduct and Harassing Behavior

The imposition of monetary sanctions against Young and his counsel is clearly warranted,
“The court shall impose a monetary sanction, . . against any party who unsuccessfully, . . opposes a
motion for protective order, unless it finds that the one subject to the sanction acted with substantial
jusﬁﬁcaﬁun or that other circumstances make the imposition of the sanction unjust.” Cal, Code Civ.
Proc. § 2031,060(d).

Two types of misuses of the discovery process, both warranting sanctions include:

“(c) Employing a discovery method in a manner or to an extent that causes unwarranted

annoyance, embarrassment, or oppression, or undue hurden and expense.

2 As detailed in the letters sent to Sturman, this amount is calculated as $300 for
cupying costs (ten cents per page, per code), $300 for time spent (12.5 hours at the $24 per hour
prescribed by code), and $71.66 in messenger fees.
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(i) Failing to confer in person, by telephone, or by letter with an OpposIng party or aftorney in
a reasonable and goad faith attempt to resolve informally any dispute concerning discovery.” Cal,
Code Civ. Proc. § 2023.010, '

As indicated, Young and his counsel have annoyed, oppressed, unduly burdened, and
hatassed London, and seemingly with no legitimate discovery purpose in mind. This is nof a case
where a subpoena went unanswered,. or where & party provided no documents and only responded
with objections. This is a case where, despite a grossly ovar—bro-ad and improper subpoens, the
responding party produced 3,000 documents believing the documents fully satisfied the categorics
enumerafed in the Subpoena. If Young felt there were other responsive documents left
unproduced, a simple telephone call or letter detailing the missing documents or the basis for such
a belief would have facilitated an amicable resohition to this dispute. Instead, Sturman sent a
highly aggressive, and frankly insulting, seven-page letter saying nothing more than the objections
served were somehow improper, and threatening to file 2 motion to compel.

To add insult to injury, knowing full well that London is a certified public accounting firm,
and the days leading up to the April 15" tax deadline are the busiest of the year, during which
virtually all employees will be working around the clock, Sturman unilaterally imposed a deadline
literally on the eve of the April 15" tax deadline. When London’s counsel represented that it would
provide a declaration pursuant to Evidence Code Code § 1563(b) and invited Sturman to identify
any documents he believed were missing so London cauld rectify any discrepancy, Sturman simply
responded that he would be filing a motion to compel based on London’s alleged non-compliance,
Additionally, to make maiters even worse, Young still remaing unwilling to even acknowledge that
reimbursement is owed to .Londcm for the documents produced, let alone actually remitting a
payment.

Young and Sturman have intentionally attempted to burden London in EVETY Way
imaginable, and their meet and confer “attempts™ were obviously neither reasonable nor in good-
faith, In-fact, Young's actions exude bad-faith, and Young and his counsel are attempting ta take

advantage of a third-party who has made every possible effort to comply with the subpoena.
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Notwithstanding these efforts, London is now forced to incur not only the production costs, but the
fees and costs associated with preparing, filing and arguing this motion in order seek protection from
thig Court.

"Therefore, in light of the foregoing, London is entitled to reasonable fees and costs in the

amount of $3,160.00.

Iv. CONCLUSION
Based on the forpoing, London respectfully requests that the Court grant this motion and

issue a protective order that no further documents must be produced, and prohibiting Young and his

counsel from harassing London.

Dated: April 16, 2009 FREEDMAN TELMAN, LLP
By: T )
&7, Erceanian
Jesse Kaplan

Attorneys for Third-Party London & Co.
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DECLARATION OF JESSE KAPLAN

I, Jesse Kaplan declare and state:

1. 1 amm an attorney at law duly licensed to practice before all courts in the State of
California and am an associate at the law firm of Freedman & Taitelman, LLF, the attorneys of
record for third party witness London & Co., LLP (“London™) with respect to the this proceeding.
As such, T have personal knowledge of the matters set forth in this declaration and if I were called
upon 1o testify as to the matters set forth herein, I could and would competently testify thereto.

2 This declaration is submitted in support of London’s motion for a protective order
agaimnst petitioner A, M. Young (“Young™).

3. On February 18, 2009, Young’s connsel sent a threatening letter to London and
Meyer. Young's counsel made unfounded blanket accusations that Meyer allegedly breached his
fiduciary duties as well as claims that his representation of Walsh created a conflict of interest.
Absent from Young's attorney’s rhetoric ‘were any specific accusations of wrongdoing. A true and
correct copy of that letter is attached hereto as Exhibit “17.

4, On February 24, 2009, my office responded to Young’s attorney’s threats. We
represented that London was willing to produce all requested financial documents if he obtained the
consent of both parties. A true and correct eapy of that letter is attached hereto as Exhibit “2”,

5. On the next day, February 25, 2009, Young’s counsel issued a Deposition Subpoena
For Production of Business Records (the “Subpoena™) addressed to London’s custodian of records.
On March 3, 2009, Young served a copy of the Subpoena on London. The Subpoena required
| London to produce documents to the deposition officer in seven business days on March 12, 2009.
The Subpoena requested documents from Janmary 2007 through the date of production. Generally,
the Subpoena called for financial documents such as statements for all accounts at financial
institutions and checks, In addition to requests for financial documents, the subpoena contained
several non-particularized, overbroad and ambiguous “catchall” requests including a request for
“[a]ll documents in London & Co’s possession, custody, or control concerning Alexander

Young, any entity in which Alexander Young had or has an ownership interest, Katherine
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Walsh, and any entity in which Katherine Walsh has an ownership interest.” (Emphasis added)
A true and correct copy of that letter is attached hereto as Exhibit “3”.

6. On March 12, 2009, on behalf of London, my office band delivered two large boxes
consisting of 3,000 pages worth of documenis to the deposition officer designated on the Subpoena.
In order to protect London, we also delivered responses with ohjections to the deposition officer.

That is, based on the breadth of Young’s request, and since it was unclear what Young was really

requesting, London asserted objections. In particular, London sought to object to the Subpoena on

the grounds that it was overbroad and failed to identify the requested documents with reasonable
particularity ag required by C.C.P. § 2020.410. A true and correct copy of London’s responses are
attached hereto as Exhibit “4*3.

7. ‘While containing objections, London’s responses clearly indicated that it was not
withholding any documents based on those objections and although London was under no obligation
ta do so, it produced 3,000 pages worth of documents. London’s responses also contained a
schedule precisely cutlining afl documents that were produced.

8. Additionally, so that there was not confusion, London’s 3,000 page document
production and ohjections were accompanied by a cover letter indicating that London was delivering
both objections and documents responsive to the Subpoena. The cover letter further requested that
London be reimbursed for all reasonable costs incurred in locating and compiling the subpoenaed
documents, including $300 in copying costs (at ten cents a page), $300 for time spent (524 an hour)
and $71.66 in messenger fees. While London was under no obligation to do so, London’s counsel
faxed a courtesy copy of the Cover Letter and Objections to all counsel of record. A true and correct
copy of that letter is also attached hereto as Exhibit “4”.

9. To date, neither Young nor Young’s counsel has even responded to London’s tender

of reasonable costs.

10.  Young’s counsel then waited alimost a month before he decided to contract London

2 Recause of a typographic error in the caption, on March 13, 2009, London also served
Amended Objections on the deposition officer.
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about its production. On April 7, 2009, Young’s connsel, Jeff Sturman sent an antagomistic letter
purporting to “meet and confer” regarding London’s compliance with the Subpoena. A true and
correct copy of that letter is attached hereto as Exhibit ©5,

11.  This letter, howeve;, made no real effort to meet and confer, Rather, this letter was an
ultimatum. Completely ignoring London’s production of 3,000 documents and Young's failure to
pay London’s reasonable costs in responding to the subpoena, Mr. Sturman not only accused
Londen of not complying with the subpoena, but again claimed London breached its fiduciary duties.
Moreover, Sturman’s letter was completely eryptic in that he failed to indicate what he wanied from
Londen. Other than admonishing London for failing to provide a declaration pursuant to Evidence
Code § 1561 and making blanket claims that London had asserted objections to “withhold
documents,”Sturman failed to identify any deficiencies in London®s 3,000 page production, Sturman
failed to identify any document or even category of decuments that were not included in London’s
3,000 page production,

12. Starman’s letter also unilaterally imposed ultimatum that e would move to compel
and seek monetary sanctions “Ju]nless all issues regarding London & Co.’s failure to comply
with the Deposition Subpoena are resolved by 5:00 p.m. an Tuesday April 14, 2009.. .

13, On April 14, 2009, London’s counsel sent a meet and confer letter responding to
Sturmen’s ultimatum, A true and correct copy of that letter is attached hereto as Exhibit 6%,

14.  Rather than confront Sturman about his litigation tactics, we offered to “work with
your office to resalve any perceived deficiencies in Londen’s response” and suggested that they
schedule an in-person meeting or teléphonic conference to discuss London’s response. After
reminding Sturman that “not a single request went unanswered, and London attempted to fully
comply with the requests by producing 3,000 docnments which London maintaing
encompasses all responsive documents within its custody and controel,” we requested that
Sturman identify any documents that were missing so that London could lack into any discrepancy,
We also unequivocelly agreed to provide Sturman with a declaration pursuant to Evidence Code §

1561.
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