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TO ALL PARTIES AND TO THEIR TSPECTIVE COUNSEL OF RECORD:

PLEASE TAKE NOTICE THAT on July 14, 2009, at 8:30 a.m. or as soon thereafter as the
matter may be heard, in Department 23 Lf the above-entitled Court, located at the Stanley Mosk
Courthouse, 111 North Hill Street, Los Angeles, California 90012, defendant Lynne Irene Spears
(“Lynne”) will and hereby does move thjs Court, pursuant to California Code of Civil Procedure
Section 425.16, for an Order striking the First, Second, and Fourth causes of action of plaintiff’s
First Amended Complaint asserted againgt Lynne and the related demands for damages and other
relief, dismissing plaintiff’s action against Lynne with prejudice, and entering judgment in Lynne’s
favor, l '

This Motion is made on the ground that plaintiffs complaint is a meritless “SLAPP™ lawsuit

arising out of the exercise of Lynne's constitutionally-protected freedom of speech. Each of

plaintiff's thres (3) purported causes of action against Lynne falls within the ambit of California

Code of Civil Procedure Section 42516 (the anti-SLAPP statute) because the causes of action
() arise out of written statements made by Lynne in a public forum and/or Lynne’s exercise of her
right of free speech, and (ii) concern an isl ue of public interest. Code Civ. Proc. § 425,16(e)(3),(4).
Plaintiff*s First, Second, and Fourth caus:L of action against Lynne must be stricken, and the entire
action against Lynne therefore dismissed ]with prejudice, because plaintiff either has not pleaded a
legally-cognizable claim and/or cannot de&onstmte a reasonable probability of success on the merits
of each required element of any of his claims against Lynl{e. Cal, Code Civ, Proc. § 425.16(b)1).
This motion is based on this Notice of Motion and Motion, the attalched Memorandum of Points &
Authorities, the attached Declarations of Lynne Spears and Chip MacGregor, the concurrently-filed
Request for Judicial Notice, the complete files and records in this action, and such further evidence
and argument as may be presented prior to or at hearing on this matter,

DATED: June 15, 2009 Respectfully Submitted,

TANTALO & ADLE,

By:

ichael 8. Adler
Attorneys for defendant
LYNNE SPEARS
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L INTRODUCTION

This case arises from the high volume of publicity generated by plaintiff’s involvement in —

and subsequent judicially-ordered exclusion from — the life of pop star Britney Spears (“Britney”™).

Plaintiff S8am Lutfi (“Lutfi”) was an associate of Britney Spears before Britney’s well-publicized
conservatorship. In February of QOOt, this Court's Probate Department handling Britney's
conservatorship issued a temporary restt"aining order prohibiting Lutfi from communicating with
Britney in any way or approaching within 250 yards of Britney, her children, her parents, or their
respective homes (the “TRO™). 1

The TRO was based in large partJ on a declaration from Britney’s mother, Defendant Lynne
lrene Spears (“Lynne"), filed in the conservatorship action. Lynne’s declaration recounted various
facts about Lutfi’s relationsﬁip with Britney, including: (a) Lutfi’s claim that he had ground up
prescription drugs such as Risperdol and|Seroquel and put them in Britney’s food; (b) Lutfi’s claim
that he had disposed of all of Britney's cell phone chargers and made her house phones unworkable;
and (c) Lutfi’s request that Lynne tell Britney that her then-boyfriend was gay.

On February 5, 2008, Lynne’s; declaration became public and the statements in the
declaration were widely reported throughont the United States, The Los Angeles Times, the Chicago
Tribune, the Boston (Globe, and the New York Post (among many, many ncwspapers) reporied on
these statements, as did countless magazihes (such as People) and national television programs (such
as coverage on MSNBC and CNN). Atticles about the declaration — and the declaration itself —
appeared on myriad internet sites such as the ABC News website, the CBS News website,

millions (if not hundreds of millions) of people learned about these facts in February of 2008.

TMZ.com, the People Magazine websitei and so forth, There cannot be any question but that tens of

More than six months later, Lynne’s memoir was published. Through the Storm recounts
Lynne's life as a middle-class, small-town mom whose family got caught up in the tornado of fame
when her two young daughters became international celebrities. As part of her life story, Through
the Storm recounts (often word for word) the same facts to which Lynne testified in the TRO
declaration, and which previously had lceived such world-wide coverage. The book did not sell

particularly well, perhaps because there was little news in the book.

1
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In this action, Lutfi claims that heihas been defamed by Lynne. Recognizing that he cannot
sue Lynne or the court for the world-widé publicity he received in February of 2008 in connection
with the TRO because judicial proceedings are absolutely privileged, Lutfi styles his complaint as if
his damage comes from the publication of the same facts in Lynne’s later-published memoir. Lutfi
asserts that he has been the subject of n'dirule in magazine headlines, television shows, and internet
gossip sites, and he contends that the pr]ication of Lynne’s memoir in the fall of 2008 is the
proximate cause of such ndicule. Notabl?/, however, the only specific facts from Lynne’s memoir

that Lutfi has identified as being allegedly defamatory are those contained in Lynne’s declaration

filed in this Court and widely-reported in connection with the February 2008 TRO. The evidence
will show that the book could not have bien the cause of any harm to Lutfi, and that his reputation
was atready widely established well in advla.nce of the book.

California’s anti-SLAPP statute pr})tects the exercise of an individual’s constitutional right to
freedom of speech. To apply, Califomi? Code of Civil Procedure 425.16 first requires that the
defendant establish that 2 claim arises ffom a defendant’s protected activity. Here, there is no
question that Lutfi’s claim are based on Liynne’s exercise of her free speech rights (i.e. publication)
and that the memoir addressed an issue of interest to the public. As such, the claims anse from a
protected activity, Nygard, Inc. v. Uusi Kertula, 159 Cal.App.4™ 1027, 1042 (2008) (holding that

anti-SLAPP applies to magazine article on any issue in which the public is interested, even “tabloid”

issues.) Once the defendant meets the byrden of showing the claims arise from protected activity,

the burden shifts to the plaintiff to show a;probability of success on his claims at this early, pleading
stage. Civ. Proc. Code § 425.16. To do| s0, Lutfi must show that he has pled a legally sufficient
claim and produce admissible evidence l‘u{"ﬁ::ient to sustain a favorable judgment. Nvgard, 159
Cal.App.4™ at 1044 (2008). In other wozds, to defeat this motion Lutfi must introduce admissible
evidence on each element of each of his |claims against Lynn sufficient to establish a prima facie
case on each cause of action,

Lutfi has brought three purported Lauses of action against Lynne: one for “defamation,” one

1

a predator,” “a patekeeper,”

for “libel,” and one for intentional infliction of emotional distress. Lutfi’s “defamation” claim is
based on various characterizations of Lutfi as a “fake,” a “Svengal,

‘LYNNE SPEARS’ ANTI-SLAPP MOTION TOQ STRIKE
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and “the General.” [First Amended CmTplmnt ("FAC™) § 37.] These characterizations are mere

:,tatements of opinion, and as such arc‘protected speech as a matter of law and therefore not

actionable. Nygard, 159 Cal. App.4™ at 1?48-49. Lutfi’s “defamation” claim fails as a matter of law

and is therefore legally insufficient withinithe meaning of the statute. Lutfi’s second cause of action

must be struck,

first was published in Lynne’s original, widely-reported declaration and only repeated later in her

Lutfi’s separate “libal” claim is b ed on six specific statemnents about Lutfi, each of which
memoir, As an initial matter, Lutfi will bear the burden of proving that each element of a libel
claim, starting with proof that each statement was false. Lynne already has testified under oath that
those statements were true. I[n addition, {f his causes of action are to survive this motion to strike,

Lutfi also must show that it was the publication of the statements in_the book that allegedly caused

him his supposed harm, given the overall context in which those statements were made. In light of

February of 2008, Lutfi cannot demonstrate any probability that the mere repetition of those same

the massive world-wide publicity that arose out of Britney’s conservatorship and the TRO in
if
statements just six months fater, in a relau ely unsuccessful book, caused him any additional harm.
Finally, Lutfi’s claim for intentional infliction of emotional distress merely incorporates his

stand as a matter of law, and since the libel claim must fall under the evidence, this claim also must

prior allegations against Lynne for “def;natmn and “libel.”” Since the defamation ¢laim cannot
be struck. As a result, all three of Lutﬁ’T ¢laims against Lynne should be stricken, in their entirety

and judgment should be entered in Lynne’s favor.

|

Ik, Ef TUAL BACKGROUND
In considering a motion to strike | der Section 425.16, the Couit considers the pleadings, the

evidentiary submissions from both sides, . Code §

425.16. [

|
A, ON FERRUARY 1, 2008, THE PROBATE DEPARTMENT OF THE LOS ANGELES
SUPERIOR CDURT ISSUED A TEMPORARY RESTRAINING ORDER AGAINST
PLAINTIFF OSMA ("SAM") LUTFI.

On February 1, 2008, the Probaté Department of this Court placed Britney Spears under a
|

temporary conservatorship in the case Jn re the Conservatorship of the Person of Britney Jean

3
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Spears, matter number BP 108870, [Lynﬁjm Spears’ Request for Judicial Notice (“RIN™) Fact 1 and
Ex. 1.] In connection therewith, the Probzﬁ‘te Department issued a temporary restraining order against
Osama (“Sam™) Lutfi on the same date. [*UN Fact 2 and Ex.2.] In the several months leading up to
the conservatorship, Lutfi had been involved with much of Britney's public and private life. [RIN
Fact 4 and Ex. 4; January 31, 2008 Dec]Lration of Lynne Spears (“Spears Dec.”) 4 16 (describing
Lutfi’s desire to be publicly photographed, with Britney).}] The TRO restrained Lutfi from directty or
indirectly attempting to contact Britney Spears. Id The TRO likewise required Lutfi to stay at least
250 yards away from Britney as well as|the homes of Britney, her children, her siblings, and her

paremts, Id,

B. LYNNE’S DECLARATION FILED WITH THE COURT IN SUPPORT OF THE TRO
IDENTIFIED THE SAME FACTS ABOUT WHICH LUTFI NOW COMPLAINS.

As part of the TRO application an behalf of her daughter, the Probate Department of this

Court considered a six page declaration from Lynne based on her observations of Lutfi. [RIN Fact 3

and Ex. 3.] In particular, Lynne’s declaration attested to the following facts:

(a) “Sam [Lutfi] told [Lynne’s friend) and me that he grinds up Britney’s pills,
which were on the counter and included Risperdol and Seroquel. He told us
that he puts them in her food that that that was the reason she had been quiet
for the iast three days (shelhad been sleeping.) He told us that the doctor who
is treating her now is trying to get her into a sleep-induced coma so that they
could then give her drugs to heal her brain.”

(b)  “Although Britneg’ has sevieral cell phones, he told us that he had disposed of
all of the phone chargers and had made the house phones unworkable.™

J
(c)  “Sam then said to tell Britgey that Adnan [her then-boyfriend] was gay.”

that Sam hides the phones and tells her he has lost them. He also hides her
dog, London. She looks for him all over the house crying and then Sam
brings out the dog from the hiding place and acts like her savior.”

(e)  “1 understood from the conversation that Sam had disabled all of Britney’s
cars (she has several at her residence).”

[RIN Fact 3 and Ex. 3 at Paragraphs 13,

(d)  “Adnan has called me and told me he’s worried about Britney. He told me
, 10, 24 and 4.]

MILLIONS (IF NOT HUNDREDS OF MILLIONS) OF PEOPLE MONTHS BEFORE
LYNNE'S BOOK WAS PUBLISHED, AND US WEEKLY EVEN REPORTED THAT

C. THE CONTENTS OF LYNNE’S DECLARATION WERE REPORTED TO TENS OF
NG BRITNEY DRUGS.

LUTFI HAD ADMITTED GI

On February 35, 2008, Lynne’s T claration became public. [RJN Fact 5 and Ex. 5] The

4
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staternents in the declaration were widely reported around the country (and the globe). [/d] Among
countless other news and tabloid outlets, tilc facts identified above were reported in The Los Angeles
Times, the New York Daily News, the Ne | JYork Past, Newsday, the Boston Globe, the Chicago Sun
Times, the Chicago Tribune, and the Seawtte Times, as well as in popular news magazines such as
People. [Id] The facts set forth in Lynhe’s declaration were also widely reported on television,
including MSNBC and CNN’s “Showbiz Tonight” segment. [/d.] Finally, of course, the facts were
reported on a multitude of news sites on the internet. [RIN Fact 6 and Ex. 6.]

Lynne's declaration itself was alsq widely available on the intemet, being posted in full on
news sites like ABCnews.com and the {popular websites TMZ.com and TheSmokingGun.corm,
among numerous other places. [RIN Fact 7 and Ex. 7.]

Moreover, as part of the massive wave of publicity about these facts, US Weekly even

reported that Lutfi had admjtted giving Britney drugs. [RIN Fact 8 and Ex. 8.]

D, ABOUT SIX MONTHS LATER, LYNNE’S BOOK WAS PUBLISHED WITH

LIMITED SUCCESS, REFERENCING THE SAME FACTS OF WHICH LUTFi

NOW COMPLAINS.

Lynne’s memoir, Through the Storm, was released to the public on or about September 16,
2008, more than six months after Lynne’s declaration became public. [Declaration of Chip
MacGregor (“MacGregor Dec.”) § 4.] Lynne's publishers printed over one hundred and sixty five
thousand copies of the book with the }Ht)pes that it would sell more. [/d 99 6-7 and Ex. 1.]
Unfortunately, the book was not a great success. [[d] As of March 31, 2009, the book had so0ld
approximately 65,000 copies; only slightly more than a third of the total number of printed copies.
[d]

As part of her life story in the bgok, Lynne recounted the same information that she had

included in the declaration. In particular, Lynne reported that:

(8)  “Sam told [Lynne’s friend] and me that he grinds up Britney’s pills, which
were on the counter and included Risperdol and Seroquel, and puts them in
her food. He said that was the reason she had been quiet for the last three
days. She had been drugged and asleep. He said that her doctor was trying to
get her into a sleep-induced coma so that they could then give her other drugs
to treat her.”

(b)  “[Lutfi] told us that he threw away all of Britney’s phone chargers and
disabled the house phones I;Ty cutting the wires.”

| 5
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()  “He then told us to tell Britney that Adnan is gay.”

(d)  “Adnan told me that Sam also would hide Britney’s dog, London. She would
look all over the house, crying, and then Sam would bring out the dog and act

like some sort of savior.” |
(e) “Adnan told me that Sam|

hid Britney’s cell phones and told her that he lost
them.”

(f) “[Lutfi] also disabled s%\'cral of Britncy’s cars so she couldn’t leave
unattended.” | |
[Through the Storm, pages 176-77, attac red to Plaintiff's FAC, and FAC §§ 27-29.]
In addition, Lynne recounted — a:Iong other things — that Lutfi had said directly to her: “’If
you try to get rid of me, she’ll be dead and I'll piss on her grave.” [Through the Storm, Page 176-77,

attached to Plaintift’s FAC.]

E. LUTFI SUES LYNNE, ALLEGING THAT HE HAS BEEN LIBELED AND
DEFAMED BY THE BOOK EVEN THOUGH THOSE SAME FACTS HAD BEEN
WIDELY PUBLISHED MONTHS EARLIER,

In the FAC, Lutfi alleges that the |first six facts identified above from the book are false and
libelous and that he has been harmed as g result of the publication of those facts in the book. [FAC

19 27-34.] Lutfi also alleges that he hag been defamed by the book and its reference to him as a

L 1Y

“fake,” a “Svengali,” “a predator,” “a gatekeeper” and “the General.” [/d. 1 37-40.] Finally, Lutfi
alleges that Lynne’s actions in allegedly llibeling and defaming him constitute ntentional infliction
of emotional distress. [/d 9§ 53.]

Lutfi asserts that the book has received significant amount of media attention on public
television and internet sites. [FAC 19 33, 43.] Lutfi likewise asserts that “since the publication of
the Book,” he has allegedly been “subjected to unfathomable amounts of ridicule and public scorn.
Lutfi is constantly bombarded by magazine headlines, television shows, and internet gossip sites that
have propagated Lynne’s [alteged] lies{ and fabrications. Lutfi can no longer find work as a

counselor of at-risk teens. Lutfi has received numerous death threats from overzealous fans and, as

such, is no longer able to venture into the public without being harassed and ridiculed.” [FAC 4 30,
40.] Lutfi thus attempts to blame his mer reputation on the book without mention of the extensive

national publicity that pre-dated the book‘by more than six months,

6
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II. | LEGAL ANALYSIS
Code of Civil Procedure section |425.16 is California’s anti-SLAPP law, enacted to protect

defendants from inappropriate lawsuits arising out of a defendant’s acts “in furtherance of the right

of petition or free speech.”® Civ. Przﬁ; Code § 425.16(b)(1). Section 425.16 requires that a

plaintiff's claims subject to the anti-SLAPP statute be stricken, “unless the court determines that the

plaintiff has established that there is a }:%mbability that the plaintiff will prevail on the claim.” Id.
The anti-SLAPYP statute thus provides a njlechanism to screen out harassing lawsuits at an early stage.

Kilber v. Northern Inyo County Local

Hosp. Dist., 39 Cal.4™ 192, 196-97 (2006); Rosenaur v.
Scherer, 88 Cal. App.4™ 260, 273 (2001).1 |

Evaluation of an anti-SLAPP mbtion requires a two-step proce:ss. Nyvgard, inc. v. Uusi
Kertula, 159 Cal.App.4™ 1027, 1035 1tzoo:z). First, the court must determine ““whether the
defendant has made a threshold showing that the challenged cause of action is one “arising from”
protected activity.”” Id (quoting City of Cotati v. Cashman, 29 Cal.4™ 69, 76 (2002)). Then, if the
court finds that the cause of action arise 1f].'orm protected activity, the burden shifis to the plaintiff to
establish both a legally sufficient compl int and a showing of facts sufficient to sustain a judgment.
Kronemyer v. Internet Movie Data Base1 Ine., 150 Cal.App.‘lm 941, 951 (2007); Equilon Enterps.,
LLC v, Consumer Cause, Inc., 29 CalA4™ 53, 67 (2002). In considering the pleadings and the
evidentiary submission of both the plTintif‘F and the defendant, the court will not weigh the
credibility of competing evidence, but the Court must grant the meotion if, as a matter of law, the
defendant’s evidence supporting the motion defeats the plaintiff’s attempt to establish evidentiary
support for the claim. C.C.P. § 425.16(b)(2); Plumiey v. Mocken, 164 Cat.App.4™ 1031, 1047

(2008). If plaintiff fails to meet his burd%n, the Court must dismiss the action. Beilenson v, Sup. Ct.,
44 Cal. App4™ 944, 953 (1996). ]

A. LUTFI’S CLAIMS ARISE OUT OF FIRST AMENDMENT-PROTECTED
ACTIVITY, TRIGGERING THE ANTI-SLAPP STATUTE’S PROTECTIONS.

Under California’s anti-SLAPP statute, “protected activity” is any act in furtherance of a
person’s right of free speech under etherjthe United States or California Constitution, in connection

with any issue of public interest. Civ. Ptoc. Code § 425.16(b)(1) and (e). For purposes of the anti-

1

SLAPP statute, “protected activity™ incl?des “written or oral statement[s] or writing[s] made in a
7 .

|
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place open to the public of in a public forum in connection with an issue of public interest.” Nygard,

159 Cal.App.4™ at 1035 (quoting Civ. Proc. Code § 425.16(¢)(3) (emphasis added)‘ “Protected

activity” also includes any other conduct in furtherance of an exercise of the constitutional right of

free speech in connection with a publi¢ issue or an issue of public interest. Civ. Proc. Code §

425.16(¢)(4). l

SLAPP Statute, And Regardless Lynne's Memoir Was an Exercise of Her Free

1. Lynne's Memoir Cunstig’tes a “Public Forum” Within the Meaning of the Anti-
Speech Rights.

\

Publication of a book of general( interest qualifies as a public forum for the purposes of the
anti-SLAPP statute. As the Court of Ap%)eals observed last year in Nyeard, the courts are required to
broadly construe the concept of “public forum.” Nygard, 159 Cal.App.4™ at 1038; see generally Civ.
Proc. Code §425.16(a) (“This section shall be construed broadly.”y; Equilon Enterps., 29 Cal.4™ at
59-60 (recognizing legislative mandaté to construe anti-SLAPP protections broadly). Indeed,
Nygard expressly held that newspaper% and magazines are public forums because they “can be
purchased and read by members of the phblic.” Id. at 1039; see also Barret! v. Rosenthal, 40 Cal.A™
33, 41 n.4 (2006); Wilbanks v. Wolk, 121 Cal.App.4™ 883, 895 (2004) (postings on websites are a
“public forum” for anti-SLAPP purposes.).

It naturally follows that just aj magazines and newspapers are public forums, so too are

books of general interest which can I “purchased and read by members of the public.” See

generally Nvgard, 159 Cal.App.4™ at 1039; see also Annette F. v. Sharon S., 119 Cal.App.4™ 1146,

1161 (2004) (explaining that a publi ‘ation is within the profections of anti-SLAPP statute if
discusses pﬁblic issues and is distributej to a large and interested community); Sipple v. Foundation
for Nat'l Progress, 71 Cal.App 4" 226{ 238 (1999) (magazine within protections of anti-SLAPP);
Dara v. Frontline Video, Inc. 15 Cal.AQp.‘l‘hSB(), 544-46 (1993) (documentary entitled to protection
under anti-SLAPPY, M.G. v. Time Warner, Inc., 89 Cal. App.4™ 623, 629 (2001) (same).

At any rate, even if the publicati?n of the book did not qualify as a “public forum” within the
meaning of subsection (€)(3) (and it doe*s), the publication of the book certainly is an ¢xercise of the
right of free speech under the United Sﬁates and Califormia Constitutions pursuant to the “caich-all”

provision of subsection (e)(4). See generally Taus v. Lufius, 40 Cal.4™ 683, 713 (2007) (finding that

8

LYNNE SPEAI{S‘ ANTI-SLAPP MOTION TO STRIKE
\

|
1
|




Tantalo & Adler LLFP
9300 Wilshire Blvd. Sukte 550

Beverby Hills, CA 20212

B B - T N o

10
{1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
273
287

there was “no question” that publicaticfn of articles was activity in furtherance of defendant’s
exercise of free speech.) Indeed, the iright of publication of written materals is one of the

fundamental rights protected by the right of free speech. See e g Bantam Books, Inc. v. Sullivan,

372 U8, 58, 61, 66-67 (1963) (rejectingej opinions on books from state commission on morality as

violating free speech rights);, Joseph Bur,%ljm, Inc. v. Wilson, 343 U.8. 495, 501-02 (1952) (holding

|
that motion pictures, like books, magazinfs, and newspapers, are protected by First Amendment).

2. Lynn’s Memoir Addressjs Issues Of Public Concern.

Finally, there can be no reasonable dispute that Lynn’s memoir — and the statements in it
with which Lutfi takes issue — address iissues of public interest within the meaning of the anti-
SLAPP statute. As the Court of Appeals held last year in Mygard, an “issue of public interest” is

“any issue in which the public is interested” Nygard, 159 Cal.App.4™ at 1042 (emphasis in the

original). Nygard went on to explain thamt “the issue need not be ‘significant’ to be protected by the
anti-SLAPP statute — it is enough that it is one in which the public takes an interest” Jd As
evidenced by the widespread news covernge, it is abundantly clear that the Lutfi’s conduct vis-3-vis
Britney is an issug in which the public lm%k a keen interest.

The anti-SLAPP statute clearly a&plies to Lutfi’s claims against I.;ynne. Accordingly,
pursuant to the anti-SLAPP statute the burden now shifts to Lutfi to establish that his claims are

legally cognizable and supported by sufficient evidence to support a judgment.

B. LUTFI CANNOT ESTABLISH A PRIMA FACIE CASE AS TO ANY OF HIS
CAUSES OF ACTION AGAIN] T LYNNE.

1. Lutfi’s “Defamation” Claim Fails As A Matter of Law Because Statements of
Opinion Are Protected ajd Not Actionable.

Lutfi’s second purported cause of action for “defamation” alleges that Lynne’s book contains
|
various characterizations of him that arz“pejoratiw,“ in referring to Lutfi as a “fake,” a “Svengali,”

“3 predator,” “a gatekeeper,” and “the General.” [FAC ¥ 37.] Lutfl likewise contends that “Lynne
accuses [him] of using paparazzi as his ‘lfoot soldiers’ and ‘henchmen.’” [FAC 938.] Finally, Lutfi
alleges generically that Lynne “indimcﬁLy accuses [him] of conduct that is despicable, dishonest,
improper, immoral and potentially crimirl” but provides no specific details. [FAC 439.]

It is well-established that there are “‘recognized constitutional limits on the type of speech

|

|
i
1

LYNNE SPEAR?' ANTI-SLAPP MOTION TO STRIKE
\
|




Tanctalo & Adler LLF
933 Wilshire Bivd. Suite 550

Beverly Hills, CA 90212

b = W N

|

which may be the subject of state [law] defamation actions.’” Rosenaur v. Scherer, 88 Cal App.4™
260, 279 (2001) (quoting Milkovich v. Lorain Journal Co., 497 U S, 1, 16 (1990)). In particular, the
United States Supreme Court has made |it clear that there is First Amendment protection for any

staternent that does not recite an actual specific fact about an individual, as opposed to mere opinion.

Id Opinions are protected and privileged, and not actionable, Id

As a result, to establish a claim for common law defamation, a plaintiff must identify specific
facts which are provably false. Gilbert Jr Sykes, 147 Cal.App.4™ 13, 27 (2007) (citing Milkovich,
497 at 20). Put differently, ‘rhetoricall hyperbole,” “vigorous epithet[s],” ‘lusty and imaginative
expression[s] of . . . contempt,” and la{nguage used ‘in & loose figurative sense’ have all been
accorded constitutional protection™ and ‘ re not actionable. /d. Where there are no verifiable facts,
the statement is “clearly protected” undTFr the First Amendment even if it reflects a statement of
anger or disgust. Moyer v. Amador Vallej'y J Union High School Dist., 255 Cal. App.3d 720, 725-26
(1996). Likewise, characterizations Tf a plaintiff are not actionable, however emphatic or
descriptive. Id.! see also Morrow v. Los‘Angeles Unified Sch. Dist, 149 Cal App.4™ 1424, 144344
(2007); Miller v. Bakerfield News-Bulletin, Inc., 44 Cal.App.3d 899, 902-03 (1975).

There are absolutely no allegations, whatsoever, of any false statements of specific fact
included in Lutfi’s second purported caui‘ic of action for defamation. All of the statements that Lutfi
has identified as ailegedly “ciefamatory"} in the second cause of action are statements of opinion by
Lynne, and therefore protected under ]the First Amendment of the United States Constitution.

I
Nygard, 159 Cal. App.4™ at 1052; Morrow, 149 Cal.App.4™ at 1444. Lutfi’s second purported cause

of action for “defamation” therefore must be struck from the FAC.

2. Lutfi Cannot Establish A Probability Of Success On His “Libel” Claim Because
He Cannot Carry His Bﬁhrden Of Proof.

Under California law, a cause of action for libel requires a statement of fact that is ()
intentional, (b) false, and (c) unprivilegci_}.‘ Cal. Civ. Code § 45. Moreover, Lutfi became

voluntarily and publically involved with Britney Spears before the publication of this book, and

| . . .
therefore Lutfi is ar leasr a limited pu:pdfe (or “vortex™) public figure for purposes of his defamation
and libel claims. Annette F. v. Sharon S.j, 119 Cal. App.4™ 1146, 1163 (2004); see generally RIN

Facts 4-8 and Exs. 4-8. As such, Lutfi t%ears the burden of proof of falsity of the statements in this
! 10
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action as well as being required to prove ﬁnalice: on the part of Lynne. Philadelphia Newspapers,
Inc. v. Hepps, 475 U.8. 767, 775-76 (1986) Christian Research Institute v. Alnor, 148 Cal. App. 4"
71, 81 (2007). Moreover, as such a public figure, Lutfi is subject to a heightened burden of proof:
he must prove falsity by clear and convincing evidence. Annette F., 119 Cal. App.4“‘ at 1166:
Gilbert v. Sykes, 147 Cal.AppA™ 13, 26 ;EO()?).' The heightened standard of proof does not apply
only at trial; when faced with an anti-SLAPP motion, a plaintiff who will bear a burden of ¢lear and

convincing evidence at trial must not only submit evidence tending to establish the truth of the

matter, but sufficient to establish it to theclear and convincing requirement. Christian Research

Institute, 148 Cal.App. 4™ at 84. 4‘

As an initial matter, Lynne testif‘ied to the truth of the six staternents at issue less than three
days after the statements were made. {[January 31, 2008 Declaration of Lynne Spears (“Spears
Dec.™) 1 4, 9, 10, 13, 24.] Notably, L+tﬁ’s complaint is not verified, and the evidence will show
that Lynne’s statements were in fact tru{ . A plaintiff cannot sue for libel about statements that are
true. Gilbert, 147 Cal.App.A™ at 28 . Lecause Lutfi must prove the falsity of the statements as a
threshold matter and because Lyane’s s#atements were true, Lutfi’s “libel” claim must be stricken.
1d. |

In addition, however, Luifi’s clai‘fu must also fail because the evidence shows that he was not
harmed by Lynne’s statements in the l::»b1 ok. First, of course, it is a matter of black-letter law that
Lutfi cannot elaim harm for Lynne’s statements in her January 31, 2008 declaration to the probate
department of this Court that resulted ih the TRO. Even if the statements were not true (and they
are), the litigation privilege provides that statements made in a court proceeding are absolutely

privileged Civ. Code § 47(b); Jacob B, v. County of Shasta, 40 Cal, 4™ 948, 955 (2007) (Litigation
|

privilege is “absolute and applies re%ardless of [alleged] malice.”). Moreover, the subsequent

| The Fourth District Court of Appeals disagreed with the holdings of Annette F. and Gilbert in
Christian Research Institute on whether the plaintiff need prove falsity with clear and convincing
evidence. Christian Research Institute, 148 Cal App.A™ at 81, Nevertheless, the result in that
case was the same inasmuch as Christian Research Institute noted that the plaintiff had to
demonstrate evidence to prove malige by clear and convincing evidence and found the plaintiff
did not. Id., 86-87: see generally Gomes v. Fried, 136 Cal.App.3d 924, 934 (1982) (actual malice
never presumed and must be proveén by clear and convincing cvidence), The same result will
apply in this case whether the question is of falsity or malice: either way, Lutfi cannot
demonstrate at all, much less by clear and convincing evidence, that Lynne made intentionally
false statements since she obviously ‘?elieved in the truth of a statement she made under oath.
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publication by the news media of such stﬁjntements made in court likewise cannot give rise to a claim.
Civ. Code §§ 47(b).(d), Paterno v. Superior Court, 163 Cal.App.4™ 1342, 1354 (2008) (reports of
staternents from judicial proceedings ther%selves are absolutely privileged.)

As such, the question is whethe!r Lutfi has been harmed by the publication of Lynne’s
staternents in_the book, even if those statements were false (and they were not), Lutfi argues that
Lynne’s statements are “libel per se” and‘prcsumably therefore asserts that he does not have to plead
and prove specific economic damages, S%e generally Civil Code §§ 45a, 48a. Lutfi can be expected
to argue that general damage to his rept#tation is typically presumed in the case of “libel per se,”
even without affirmative evidence of daq{hage to his reputation. Allard v. Church of Scientology, 58
Cal.App.3d 439, 450 (1976) (noting that Jr.‘leumslg'es’. may be presumed as a matter of law when claims
are “libelous per se™). 1

However, even if Lynne’s staten{jents constitute “libel per se,” as a matter of United States

Supreme Court law, Lutfi would be req:LJired to prove actua] damages and could not rely on any

presumption of harm because the matter| involved an issue of public interest. Gerfz v. Welch, 418
U.8. 323, 349 (1974).2

Moreover, in this instance, the |[Court may take judicial notice of evidence that should
overcome any presumption because it| affinnatively demonstrates that Lynne’s statements did
nothing to change Lutfi's standing in the public eye. In other words, Lutfi was “libel-proof” as to
the statements about which he complains

The “libel-proof” doctrine appligs where a plaintiff's reputation with respect to a specific

subject is already so badly tarnished thaﬁ he cannot be further injured by specific statements on that
subject. Guccione v. Hustler Magazine, Inc., 800 F.2d 298, 303 (2™ Cir. 1986). While no published
state court decision in California has specifically addressed the “libel-proof” doctrine, * Guecione
was generally cited with approval inj Hughes v. Hughes, 122 Cal.App4™ 931, 938 (2004).

Moreover, the United States District Cm‘p‘t for the Central District of California, applying California

2 The Geriz rule clearly applies when rhere is no proof of malice. Geriz, 418 1.5, at 349. Gersz

did not reach the question of whether harm could be presumed if a plaintiff can prove malice, /d.
}  Aside from Hughes, supra, it appears that the only other reported case 40 California to even
mention the “libel-proof” concept Aronson v. Kinsella, 58 Cal. App.4™ 254, 272 (1997). In
Aronson, the Court of Appeals did dot reach the “libel-proof’ doctrine because it found for the
defendant on other grounds. 1 ' 1
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law, concluded that the “libel-proof” doctrine applies under California law. Wynberg v. Nat'l
Enguirer, Inc., 564 F.Supp. 924, 928-29 (1982).
|

As the Sccond Circuit explained in Guceione:
|

The libel-proof doctrine |is to be applied with caution, since so few
plaintiffs will have so bad a reputation that they are not entitled to obtain
redress for defamatory Sstatements, even if their damages cannot be
quantified and they receive only nominal damages. But in those instances
where an allegedly libelous statement cannot realistically cause
impairment of reputation because the person’s reputation is alreacry s0 low
or because the true portiqms of a statement have such damaging effects,

even nominal damages are not to be awarded. Instead, the claim should be
dismissed so that the costs of defendant against the claim of libel, which
can themselves impair vigorous freedom of expression, will be avoided.

Guccione, 800 F.2d at 303, }

The federal court in Wynberg ?‘ddressed a situation in which the National Enquirer had
published an article that the plaintiff befieVEd accused him of financially exploiting his relationship
with actress Elizabeth Taylor. Wynberiv. National Enguirer, Inc., 564 F. Supp. at 927, The court
noted that there had been “numerous | ricles” in advance of the National Enquirer articte that
established that the plaintiff had “cstablfshed a specific reputation for taking financial advantage of
Elizabeth Taylor.” Id at 928-29. As su]i:h, the court found that fhere could not have been any harm
to plaintiff as a result of the National ]%}nquirer article and granted summary judgment on the libel
claim, id |

The case here is obviously parJllel tp that in Wynberg. To the extent that any individual

|
cared about Lutfi’s relationship with Britney Spears, the public was already well aware of the

statements reflected in Lynne's TRO declaration and any effect on Lutfi’s reputation had already
occurred. Indeed, given the US M‘f’eekl_g1 article stating that Lutfi had admitted giving Britney drugs,

\
Lutfi had clearly already “established ‘a specific reputation” beyond the declaration for the most

extreme of the facts at issue herein }before the book was published. As such, the evidence
conclusively rebuts any inference that tPe later publication of the book could have caused Lutfi any
cognizable harm, whatsoever. Absq‘nt damages, the claim should be dismissed. Anschuiz
Entertainment Group, Inc. v. Snepp, 1*1 Cal.App.4™ 598, 643 (2009) {granting anti-SLAPP motion

against defamation claim for failure to show damages).

In short, Lutfi cannot establish trlﬁ falsity of the statements with the requisite evidence
13
1
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M differently, Lutfi cannot advance by means of an independent emotional infliction of intentional

required, and even if he could, he has clearly suffered no harm from the book. Lutfi cannot meet his

burden with respect to the first purporteql cause of action for “libel,” and therefore it must be stricken

from the FAC. I

C. LUTFI'S CLAIM FOR INTEP:[T TONAL INFLICTION OF EMOTIONAL DISTRESS
ALSO FAILS AS A CGNSEQ‘?)ENCE OF THE FAILURE OF HIS OTHER CLAIMS.

The constitutional protections ofithe anti-SLAPP statute apply not only to defamation claims
but to “*all claims whose gravarmen is thie allegedly injurious falsehood of a statement.”™ Gilber: v.
Sykes, 147 Cal.App.4™ 13, 34 (2007) (quoting Blatty v. New York Times Co., 42 Cal.3d 1033, 1042
(1986)). As such, the anti-SLAPP statute applies to a claim for intentional infliction of emotional
distress for a claim arising out of an allegedly injurious false statement. /d. This shifts the burden to
Lutfi to establish both a legally sufﬁcierﬂt complaint and a showing of facts sufficient to sustain a
judgment. Kronemyer v. Internet Mavie‘ Darta Base, Inc., 150 Cal.App.4™ 941, 951 (2007).

The elements of intentional infli¢tion of emotional distress are: (1) extreme and outrageous
conduct by the defendant with the intention of causing, or reckless disregard of the probability of
causing, emotional distress; (2) the plaiq‘tiff‘s suffering severe or extreme emotional distress; and (3)
actual and proximate causation of si@iqcmt emotional distress by the defendant's outrageous
conduct. £ssv. Eskaton Properties, Incl, 97 Cal.App.4th 120, 129 (2002) (quoting Cervantez v. J.C.

Penny Co., 24 Cal,3d 579, 593 (1979)). J‘To be outrageous, the conduct must be 50 extreme asto

24 Cal.3d at 593.) The fact that conduct might constitute another tort is not alone enough to qualify

exceed all bounds of that usually roleraTd in a civilized community. /4. at 130 (quoting Cervantez,
the conduct as "outrageous." Cantu v. Iéeso!ulion Trust Co., 4 Cal.App.4th 857, 888 n.14 (1992)
{citing the Restatement 2d Torts, § 46, 4om. d, p. 73). In addition, the fact that conduct might be
termed "outrageous"” is not sufﬁc%ent; 'sz.tead, the tort requires conduct of a nature that is especially
caleulated to cause mental distress of a serious kind. Ess, 97 Cal. App.4th at 130.

In the context of this case, cvchif Lutfi might otherwise be able to establish the elements of
intentional infliction of emotional diswress {and he cannot), he cannot do so independent of the

defamation claim. The collapse of the defamation claim will also “spell the demise” of all other

| 14
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distress a claim that fails as a defamajon claim. Jd, quoting Fellows v. Nat'l Enquirer, Inc., 42
Cal.3d 234, 245 (1986); see also Flynn i Higham, 149 Cal,App.Scl 677, 682-83 (1983) (rejecting
any claim for intentional infliction of e:i‘ﬂotionai distress “based on the very same acts which were
insufficient to support a cause of action PL)r defamation™).

I - CONCLUSION
For the reasons discussed abov-:* this Court should strike each of Lutfi’s first, second, and

fourth purported causes of action agafnst Lynne Spears pursuant to Califomia Code of Civil

Procedure § 425.16 and grant judgment for Lynne.

Dated: June 15, 2009 TANTALO & ADLR};
By #/ J

Michael 8. Adler
Attomneys for Defendant
LYNNE SPEARS
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DECLARATION OF LYNNE SPEARS
[, LYNNE SPEARS, declare:

1, I am the mother of Brilnr:y Spears (*Brithey™), who is the subject of this action. |
i
have personal knowledge of cach of the facts set forth in this Declaration, and can testify
\
competently thereto, except A5 to the matters stated on information and belief, and as 10 such

|
wiatters } hofieve themn to be true. |

2. This past Monday night (January 28), Britney's father, Jamie, and I (in separate
cars) went 1o Britney's house in Bev J 1y Hills because we had heard news reports that Britney
had just been in a big Hght with Osama Luli aka Sam Lufit (“Sam"”), the man who has inseried
mimself inlo my daughler's life, homtj;, ond finances, and that she was erying. We were very
coneerned about her safcty, We nrn'Vicd at the Surnmit Community gatehouse in BHPO at
approximaely 10 pm. | was with m‘ friend, Jackie.

3. The guards at the galetmuae stopped us there for awhile. Jackic, Iamie, and |
finally proceeded to Britney’s house ?mi entered it, We were able to enter the house because it
was not locked. Britney does not IDET( her doors and currently there are no security guards
around her residence. Britney was m?t home. We found Sam, and Sam said as we walked in the
door that Britney only wanted me to T.ornc to the house, and that she was afraid to see her dad,

4, Two or three Qapumtz%i tame into the hovse and entored the kitchen, They
greeted Sam. The paparmzzi then r¢pfr1¢d to Sam where Brtney currently was, From the
conversation between Sam and the paparazzi [ determined that.Sam had given Felipe {(another
paparazzi) ant of Britney's cars to gat her om of the house when he heard that Jamie and T were
on our way Lo see Britney, | also understood from the conversation that Sam disabled all of
Britney's cars (she has several at hcr]residcnce).

5. Sam had told Britaey that Jamic and { were coming to the house 10 do an
intervention, and that Britney panicked and took off with Felipe. Another man named Chad
Hardcastle was in the house. ;

6. [ also heard during the evening that during Britney's and Sam's fight that evening,

Sam hed told Britney that she was an upfit mother, a piece of trash and a whore, tha she cares
] ]
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more aboul Adnan, her current hoyfriend, than she cures sbout her kids, and that she does not
deserve her Rids, 1‘

7. The paparazei rcpum:%i (o 3arn and addressed hinm with great respect. They
treated him like a peneral. He instrui‘:&cd them o get her back fo the house. They later told Sam
that Britney was on her way back, 1

8. Bri‘!m:y then came ba%k to the house with Adnan, who is also a paparazzi, Sam
then told Jackic and me thot we nc-cd@ to do whatcver he tells us. 1objected, He then told me,
"1"m the one who spends 24/7 with }{D'I.IT daughter. i sleep in cars outside her house 20 she can™
leave," Sam then said, “You people f?thmw everyote under the bus, if you don't listen to me I'm
poing 1o make your nume sh** in lhef papers.”

9, As | looked around ﬂﬁc kitchen, [ aoticed that in the middle of the kitchen table
there was a large car battery, At son%e point duri;:g the evening [ learned that the car baltery was
there 8o Sam could charge hig cell plLone. Although Britney has several cell phones, he told us
that hie had disposed of all of the phone chargers and had made the house phones unwarkahle.

10,  Sam told Jackie and rJ‘.c to tell Adnan to leave Britney alone and to get the F**#*
out of the house. Jackie refused. Sr;l1 then said to tell Britney that Adnan is gay. Adnan stayed
at the house a dittle while longer. SBI: quictly said something to Adnan and Adnan promptly left
the house, l

1. Britney came into thcj reom looking for Adnan, Sam told her that Adnan was in
the bathroom. Britney then asked mT:. “Is Adnan gay?" While Britney was out of earshot, Sam

told Jackie and me that we should priulend that Adnan was in the bathroom so Britney wouldn’t

|

leave. ‘

12, Britney then became Jw:ry apitated and could not stop moving. She cleaned the
house. She changed her clothes many times. She also changed her three dogs” clothes many
times. Britney spoke to meina tonj and with the leve) of understanding of a very young girl.
Britney then picked up a boltle of pills and read part of the fabel and asked us, “*What does

+

insomnia mean?” Sam told her that the pills will help her stay awake.

2
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