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SUPERIOR C‘UU’RT OF THE STATE OF CALIFORNIA
COUNTY OF qu ANGELES, CENTRAL DISTRICT

LUCIE J, KIM individually and cm CASE NO.: BC407607
behalf of all those similarly sutuaté;d

ept. 2
Plaintiffs, P

RESPONSE TO DEFENDANT’S
OBJECTIONS TO PLAINTIFF’S
REQUEST FOR JUDICIAL NOTICE

V.

DESTINY HOPE CYRUS dba, aka
MILEY CYRUS, an individual; |
SMILEY MILEY INC,, a ‘
otation, and DOES 1to 100, : ‘
mc usive,

DATE: June 4, 2009
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PLAINTIFF LUCIE J. KIM i]éadividuﬂlly and on behalf of all those similarly situated,
{“Plaintiff”’) responds to Defendant's?objections to Plaintiff’s Request for Judicial Notice as
follows;

REQUEST FOR JUDICIAL NOTICE:
1. On May 1, 2008, the [ims Angeles Buperior Court in Case No. $80163575, issued
an order changing the ;narnc of Destiny Hope Cyrus to Miley Ray Cyrus. A true
and correct copy of th% order is attached hereto as Exhibit 1,
Response to Ohjection: |

The facts are relevant to estab;lish that Destiny Hope Cyrus aka Miley Cyrus is a
“business establishrment” within the &iﬂﬂpe of the Unruh Civil Rights Act. By changing her name
to “Miley Cyrus,” there is no longer any difference between the person and the trademark “Miley
Cyrus.” The trademarks reflect a pmi:rietm'y business interest in sales, marketing, advertisement,
solicitation for sales of the “Miley Cyrus” neme and image, which directly prove that Defendant
is & business establishment. The pﬁrsi‘pn and the business trademark are one and the same.

This court may take judicial notice of official acts of the judiciary, Evidence Code
Section 452( ¢); records of any court, %Evidence Code Section 452(d); facts and proposition that
are not reasonably subject to dispute and are capable of immediate and accurate determination by
resort to resources of reasonably indis;putable accuracy, Evidence Code Section 452(h).
Defendant does not dispute the facts aire an “official act,” does not dispute they are records of a

{

court, and do not dispute the accurac)f of the facts to be noticed.
REQUEST FOR JUDICIAL Ng[]gﬁ E:
2. The United States Patﬂint and Trademark Office issued 19 trademarks for “Miley*
and “Miley Cyrus™ whiich cover several hundred goods and services, True and
correct copies of the trjademarks are attached hereto as Exhibit 2.
Response to Objection:
The facts are relevant to e:éi.tab]ish that Destiny Hope Cyrus aka Miley Cyrus is a
“business cstablishment™ within the s{:ope of the Unruh Civil Rights Act. By changing her name

to “Miley Cyrus,” there is no longer any difference between the person and the trademark “Miley
|
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Cyrus.” The trademarks reflect a proi)rietary business interest in sales, marketitig, advertisement,
solicitation for sales of the “Miley Cy:;us” name and image, which directly prove that Defendant
is a business establishment. The pcrsé:m and the business trademar are one and the same.

This court may take judicial n;btice of official acts of the executive department of the
United States, Evidence Code Sectimfl 452( c); any records of the United 3tates, Evidence Code
Section 452(d); facts and proposition ;‘that aré not reasonably subject to dispute and are capable of
immediate and accurate dc:tenninatim% by resort to resources of reasonably indisputablg HCCUragy,
Evidence Code Section 452(h). Defe%dam does not dispute the facts are an “official act,” does

not dispute they are records of the Un;ited States, and does not dispute the accuracy of the facts to

be noticed. i
REQUEST FOR JUDICIAL NOTICE;
!
3 The gesture of placing:one’s hands on his or her face and pulling the sides of the

eyes to cause the eyes ;io slant and squint can be considered a racially offensive

gesture to Asians. {

i
H
i
H

Response to Objection: '
The et is the crux of the entiriie lawsuit, and therefore the discrimination or racial
distinction displayed by such act is diiectly relevant to Defendant’s liability under the Unruh Act.
Notably, the request is not to take judiicial notice that the act “is™ offensive, but “can be

considered™ offensive by Asiang. (

This court may take judicial niutice of facts and propositions of generalized knowledge
that are so vniversally known that the?y cannot reasonably be the subject of dispute, Evidence
Code Section 451(D); facts and propusfition that are not reasonably subject to dispute and are
capable of immediate and accurate de?termination by resort to resources of reagonably
indisputable accuracy, Evidence Cﬂdeé: Section 452(h). Defendant does not dispute the facts are
of generalized knowledge that are so imiversally known, they cannot be the subject of dispute,
and also does not dispute the facts &ré niot reasonably the subject of dispute and capable of

immediate and accurate clatennina.timfx by resort t¢ resource of reasonably indisputable accuracy.

i
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Similarto the“N____ " worci when referring to African Americans, this coutt may take
judicial notice that certain acts and w%:-rds are racially offensive and insulting. See, Lee v.
Superior Court (1992) 9 Cal. App. 4ti'1 510516.

REQUEST FOR JUDICIAL NOTICE
4, Miley Cyrus would nc{iver use the “N__ ™ word when referring to her fans of
African American des(:j:.ent.
Response to Objection

The facts are relevant to the i:ésue of equal “accommodations, services, privileges” within
the scope of the Unruhk Act, Plaintiff ;alleges, and significantly Defendant does not deny, that
Defendant provides “accommndaﬁonis, services, and privileges” to her fans of other races, by
never permitting her Image to use anx racial insults or epithets. Defendant’s failuse to extend
this equal accommodation, services, and privileges to Asian fans is direct evidence of
discrimination in violation of the Unruh Act.

This court may take judicial néatice of facts and propositions of generalized knowledge
that are so universally known that the%;,r cannot reasonably be the subject of dispute, Evidence
Code Section 451(D); facts and prmpo%ition that are not reasonably subject to dispute and are
capable of immediate and accurate deitermination by resort to resources of reasonably
indisputable accuracy, Evidence Codé: Section 452(h). Defendant does not dispute the facts are
of generalized knowledge that are so :imiversally known, they cannot be the subject of dispute,
and also does not dispute the facts arf% 1ot reasonably the subject of dispute and capable of
immediate and accurate determinatim?l by resort to resource of reasonably indisputable accuracy,
e.g., Defendant’s own admissions.

5. Miley Cyrusis a calebirity.

Response to Objection

The facts are relevant to the isésue of equal “accomrmodations, services, privileges” within

the scope of the Unruh Act. Plﬂintiffgalleges, and significantly Defendant does not deny, that

Defendant provides “acconunodatianis, services, and privileges" to her fans of other taces, by

, 3
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never permitting her Image to use any racial insults or epithets. Defendant’s failure to extend
this equal accommodation, services, ;md privileges to Asian fans is direet evidence of
discrimination in violation of the Unx'?ah Act. Further, Defendant’s status as a celebrity is
relevant to prove that she knew or sh(:puld have known that when her profit making Image was
photographed making the racial insult:, the photograph would be disseminated to all of her fans:
and in doing so, she failed to extend ti1e same “accommodation, privilege, service” to her Asian
fans by intentionally using her Image :’m commmunicate a racial insult,

This court may take judicial njotice of facts and propositions of generalized knowledge
that are o universally known that theé( cannot reasonably be the subject of dispute, Evidence
Code Section 451(f); facts and propoﬁiitiﬂn that ate not reasonably subject to dispute and are
capable of immediate and accurate deitermina.tion by tesort to resources of reasonably
indisputable accuracy, Evidence Ccn:lez Section 452(h). Defendant does not dispute the facts are
of generalized knowledge that are so glniversally known, they cannot be the subject of dispute,
and algo does not dispute the facts are not reasoniably the subject of dispute and capable of
immediate and accurate de:terminatim%t by resort to resource of reasonably indisputable accuracy,
e.g_, Defendant’s own admissions.

6. Miley Cyrus pcrfurme%l at one of President Barack Obama’s Presidential inaugural

celebrations. True and cotrect copies of news articles anmouncing Defendant’s
petformance at the ina!iugural concert are attached hereto as Exhibit 3.

!

Respanse to Objections :
The facts are relevant to establish that Destiny Hope Cyrus aka Miley Cyrus is a
“business establishment” within the smpe of the Unruh Civil Rights Act, Her appearances on
such nationally televised events prov%s that she is a “comumercial force” and has a permanent
position in her career or occupation.
This court may take judicial nibtice of official acts of the executive department of the
United States, Evidence Code Sectiﬂr; 452( ¢); facts and proposition that are not reasonably

subject to dispute and are capable of ﬁnmadim& and accurate determination by resort 10 resources

|
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of reasonably indisputable accuracy, Evidence Code Section 452¢h). Defendant does not dispute
the facis are an “official act” do not cjiis;:uw these historical facts, and does not dispute the
accuracy of the facts to be noticed.
REQUEST FOR JUDICIAL Ncmigg
7. Milcy Cyrus was rank;éd No. 59 on TIME Magazine’s Top 100 Most Influential

People of 2008 list. Ti'uf: and correct copies of said TIME Magazine articles are

attached hereto as Exh?ibit 4.
Response to Objection: :

The facts are relevant to estab}iish that Destiny Hope Cyrus aka Miley Cyrusisa
“business establishment” within the sfcope of the Unruh Civil Rights Act. The undisputable facts
establish that Defendant holds a pemianant place in her occupation or her career and is a
“commercial force,” The informatio:; is also relevant to prove that Defendant knows about the
publicity she generates, and actively IilSES that publicity to gain further profits from her Image.

This court may take judicial nouoe of facts and proposition that are not reasonably subject
o dispute and are capable of inunediiztte and accurate determination by resort to resources of
reasonably indisputable accuracy, Evfidmcc Code Section 452(h). Defendant does not dispute

these facts, and certainly, they can he§ easily confirmed via reference to the records of these

historical publications.
REQUEST FOR JUDICIAL HQTI;CE
8. Miley Cyrus had 2 nal;ionwide broadecasted, exclusive interview with Barbara
Walters in a ABC Ne‘évs Special Report, Febeuary 24, 2008, A true and correct
copy of the transcript i::f the interview is attached hereto as Exhibit 3.
Response to Objection: ,

The facts are relevant to esta];;f,[ish that Destiny Hope Cyrus aka Miley Cyrus is a
“business establishment™ within the %cope of the Unruh Civil Rights Act. The undisputable facts
establish that Defendant holds a pemfflanent place in her aceupation or her career and is a
“commercial force.” The il‘lfﬂn‘l‘lﬂﬁﬂil is also relevant to prove that Defendant knows about the

publicity she gencrates, and actively uses that publicity to gain further profits from her Image.
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This cowrt may take judicial nc@)tice of facts and proposition that are not reasonably subject
to dispute and are capable of hmncdia;lte: and accurate determination by resort to resources of
reasonably indisputable accuracy, Evii:lence Code Section 452(h). Defendant does not dispute
these facts, and certainly, they can be féasily confirmed via reference to the records of these
historical publications. ‘

U FOR JUIICIA T
9, Miley Cyrus had mﬂﬁialc appearances on the Oprah Winfrey Show, November
21, 2007 and Decembﬁér 20, 2007. True and correct copies of both transcripts are
attached hereto ag Exhébit 6.
Response to Obhjection: ‘

The facts are relevant to estabizish that Destiny Hope Cyrus aka Miley Cyrus is a
“business establishrment™ within the sé:ope of the Unruh Civil Righis Act. The undisputable facts
cstablish that Defendant holds a pmn;émcnt place in her occupation or her career and is a
“commercial force,” The infnrmationi is also relevant to prove that Defendant knows about the
publicity she generates, and actively uses that publicity to gain further profits from her Image.

This court may take judicial n%)tice of facts and proposition that are not reasonably subject
to dispute and are capable of immedieite and accurate determination by resorf to resources of
reasonably indisputable accuracy, Evifde.nm Cade Section 452¢h). Defendant does not dispute
these facts, and certainly, they can be geasily confirmed via reference to the records of these
historical publications,

REQUEST FOR JUDICTAI. HQTI:CE
10.  Miley Cyrus performeé:i live at the recent Grammy Awards Show in which she had
a duet which was bmagdcast to the entire world. A true and correct copy of a news
article anneuncing sald event is attached hereto as Exhibit 7.
Response to Objection:

The facts are relevant to estahélish that Destiny Hope Cyrus aka Miley Cyrus is a

“business establishment” within the sicupe of the Unruh Civil Rights Act. The undisputable facts

establish that Defendant holds a pemianent place in her cecupation or her career and is a
!
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“commercial force.” The informationf is also relevant to prove that Defendant knows about the
publicity she generates, and actively d:se.s that publicity to gain further profits from her Image.
This court may take judicial n{}ﬁcpe of facts and proposition that are not reasonably subject
to dispute and are capable of immedia%te and accurate determination by resort 1o resources of
reasonably indisputable accuracy, Evi:dence Code 3ection 452(h). Defendant does not dispute

these facts, and certainly, they can be ieasily confirmed via reference to the records of these

historical publications. _
REQUEST FOR JUDICIAL NOTICE

11.  Miley Cyrus recently set a world record for the highest grossing opening weekend
for a G rated movis. Attue and correct capy of a news article announcing said
gvent is attached heret;u as Exhibit 8.
Response to Objection: |
The facts are relevant to estab:lish that Destiny Hope Cyrus aka Miley Cyrus is 4
“business establishment” within the sécupe of the Unruh Civil Rights Act. The undisputable facts
establish that Defendant holds a pcmi‘nanent place in het occupation ot her ¢areer and js a
“commercial foree” The informatio; is also relevant to prove that Defendant knows about the
publicity she generates, and actively :P.lSES that publicity to gain further profits from her Image.
This court may take judicial éotice of facts and proposition that are not reasonably subject
to dispute and are capable of inunedi;ate and accurate determination by resort to resources of
reasonably indisputable accuracy, Exéidence Code Section 452(h). Defendant does not dispute
these facts, and certainly, they can be; easily confirmed via reference to the records of these
historical publications.
REQUEST FOR JUDICIAL NO ‘I_ii!g;E
12.  Miley Cyrus admitteci in a Fox News publication that “If you look at me as a role
model, [ agree with ié." A true and correct copy of that Fox News publication is
attached hereto as Exhibit 9.

i
Response to Objection: ?

- 7
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The facts are relevant to establi;h that Destiny Hope Cyrus aka Miley Cyrusis a
“business establishment” within the scé)pe of the Unruh Civit Rights Act. The undisputable facts
establish that Defendant holds a pemé;hent place in her occupation or her career and is a
“commercial force.” The information ;s also relevant to prove that Defendant knows about the
publicity she generates, and actively uﬁiﬂ& that publicity to gain further profits from her Fmage.

This court may take judicial nu;%ice of facts and ptoposition that are not reasonably subject
to dispute and are capable of irmnediat;e and accurate determination by resort to resources of
reasonably indisputable accuracy, Eviq:iance Code Section 452(h). Defendant does not dispute
these facts, and certainly, they can be éasily confirmed via reference to the records of these
historical publications.

UE JUDI L NO
13, Miley Cyrus permittedia photograph to b taken of her, in which photograph
Miley Cyrus has her hai.nds on het face, pulling the sides of her eyes to cause her
eyes 1o slant ahd squinzt. A truc and correct copy of said photograph is attached
hereto as Exhibit 10.
Response to Objection: ’

The facts are the crux of this liawsuit, and there is no dispute that the photograph is at
issue in this lawsuit,

This court may take judicial niotice of facts and proposition that are not reasonably subject
to dispute and are capable of inunedi{ne and accurate determination by resort to resources of
reasonably indisputable accuracy, Ev%dcnce Code Section 452(h). Defendant does not dispute
these facts, and certainly, they can beé easily confirmed via reference to the photograph itself.

EST D OTE
14,  Miley Cyrus consider:s the face she made in the photograph, where she is pulling
the sides of her eyes tb cause her eyes to slant and squint, a “goofy face.” A true
and correct copy of a jpews article quoting Miley Cyrus is attached hereto as
Exhibit 11, |

i
'
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Response to Objection: |

The facts are relevant to establiéah that Destiny Hope Cyrus aka Miley Cyrus committed
an act of discrimination or distinetion l%iased onrace. The documents from which the quote is
taken are in fact attached to Defendantfs request for judicial notice, o which Plaintiff does not
object.

This ¢ourt may take judicial no;ticc of facts and proposition that are not reasonably subject
to dispute and are capable of immed;iatic and accurate deterrnination by resort to resources of
reasonably indisputable accuracy, Evi(.}ence Code Section 452(h). Defendant does not dispute
these facts, and certainly, they can be o.%:asily confirmed via reference to her own admissions
which are quoted verbatim. ;

RE T B! I .
15.  The photograph in whij:h Miley Cyrus has her hands on her face, pulling the sides
of her eyes to cause hei‘ eyes 1o slant and squint was disseminated by TMZ.
Response to Objection: :

The facts are relevant to eslabljish that Destiny Hope Cyrus aka Miley Cyrusisa
“business establishinent™ within the si:mpe of the Unruh Civil Rights Act. The undisputable facts
establish that Defendant holds a pem'fianent place in her occupation or her career and is a
“commexcial force” The infnrmatioril is also relevant to prove that Defendant knows about the
publicity she generates, and actively 12;5‘33 that publicity to gain further profits from her Image.

Further, the facts reflect that I\i,rﬁlay Cyrus, knowing about the publicity relating to her
Image, did not extend the same “accd:mmodations, services, privileges” to Asians because she
permitted her Irnage to communicaieéa racial insult, and further permitted her Image to be
photographed, which photograph she.é knew would be communicated to her Asian fans.

This court may take judicial rinﬁca of facts and proposition that are not reasonably subject
to dispute and are capable of immcdijate and accurate determination by resori to resources of
reasonably indisputable accuracy, E\éidence Code Section 452(h). Defendant does not dispute
these facts, and certainly, they can bei: easily confirmed via reference to the records of these
historical publications.

; 9
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16.  TMZ pubticly displayefd video of Miley Cyrus stating, “1f I was there, you
would’ve been there.” :A true and correct copy of the TMZ internet page which
contains such video is iattached hereto as Exhibit 12,
Response to Objection: :

The facts are relevant to estabiish that Destiny Hope Cyrus aka Miley Cyrus 15 a
“pusiness establishment™ within the Sfcopa of the Unruh Civil Rights Act. The undisputable facts
establish that Defendant holds a pemiauem place in her occupation or her career and is a
“commercial force.” The infnrmatim%l is also relevant to prove that Defendant knows about the
publicity she generates, and actively ‘gases that publicity to gain further profits from her Image.

This court may take judicial n'jotica of facts and proposition that are not reasonably subject
to dispute and are capable of immedi;ate and accutate determination by resort to resources of
reasonably indisputable accuracy, Ewiridence Code Section 452(h). Defendant does not dispute
these facts, and certainly, they can bf.; easily confirmed via reference to the video of TMZ. There
is no interpretation required, Miley (é?yms stated on a video the quote at issue, which quote is
directly relevant to prove that she l{riows, or should know, that her Image is constantly being
photographed, and her use of such piublicity for her own personal profit and gain.

REQUEST FOR JUDICIAL NOTICE
17.  Miley Cyrus issued % public statement acknowledging that some people were
offended by her gcstlilrf: in the photograph wherein Miley Cyrus has her hands on
her face, pulling the isides of her eyes to cause her eycs to slant and squint. A true
and correct copy of a news article which contains such admission is attached as
Exhibit 13.
Response to Objection:

The facts are relevant to estfahlish that Destiny Hope Cyrus aka Miley Cyrus isa

“pusiness establishment” within th;a scope of the Unruh Civil Rights Act. The undigputable facts

establish that Defendant holds & pe:;rmanent place in her occupation or her career and isa
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